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JUDGES

OF THE

EXCHEQUER COURT OF CANADA

During the period of these Reports:

PrEsipENT:

THE HONOURABLE JOSEPH T. THORSON
(Appoinied, October 6, 1942)

Puisine Jupges:
THE HONOURABLE EUGENE REAL ANGERS
(Appointed, February 1, 1932)
THE HONOURABLE C. G. O'CONNOR
{ Appointed, April 19, 1945 )
THE HONOURABLE J. C. A. CAMERON
(Appoinied, September 4, 1946)

DISTRICT JUDGES IN ADMIRALTY OF THE EXCHEQUER COURT
OF CANADA

Donatp McKmwon, Esquire, K.C., Prince Edward Island Admiralty District—
appointed, July 20, 1935.

The Honourable WiLriam F. Carrorn, Nova Scotia Admiralty- District—appointed,
April 23, 1937.

The Honourable LUcnl-:g3 SCANNON’ Quebec Admiralty District—appointed, October 18,
The Honourable anlg[ésBAme, Ontario Admiralty District—appointed, October 18,

The Honourable SipNEYy ALExanpEr Smirm, British Columbia Admiralty District—
appointed, January 2, 1942,

W. ArtEUR 1. Anery, Esquire, X.C., New Brunswick Admiralty District—appointed,
June 9, 1945.

DEPUTY DISTRICT JUDGES:

The Honourable Sir Josere A. CrisaoLM—Nova Scotia Admiralty District.
His Honour JorN A. BARRY—New Brunswick Admiralty District.

ATTORNEYS-GENERAL FOR THE DOMINION OF CANADA:
The Right Honourable Louis S. St. Laurent, K.C.
and
The Right Honourable JAmEes L. ILsiey, K.C.
SOLICITOR-GENERAL FOR THE DOMINION OF CANADA:
The Honourable Josera JEaN, K.C.
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MEMORANDA RESPECTING APPEALS FROM JUDGMENTS OF

10.

11.
12.

13.

14.
15.

THE EXCHEQUER COURT OF CANADA

A. To the Judicial Committee of the Privy Council:

. King, The v. British Columbia Eleciric Ry. Co. Lid. [1945] Ex. C.R. 82.

Appeal to the Supreme Court of Canada allowed. Appeal to the
Privy Council dismissed.

King, The v. Dominion Engineering Co. Lid. (1943) Ex. C.R. 49.
Appeal to the Supreme Court of Canada dismissed. Appeal to the
Privy Council dismissed.

Wright's Canadian Ropes Lid. v. Minister of National Revenue (1945)
Ex. C.R. 174. Appeal to the Supreme Court of Canada allowed.
Appeal to the Privy Council dismissed.

B. To the Supreme Court of Canada:

. Anthony, William O. v. The King (1946) Ex. C.R. 30. Appeal allowed.

Bender; Germain v. The King (1946) Ex. C.R. 529. Appeal dismissed’

Burns, Hon. Patrick et al. v. Minister of National Revenue (1946) Ex.
C.R. 229. Appeal allowed in part.

Dominion Telegraph Securities Lid. v. Minister of National Revenue
(1946) Ex. C.R. 338. Appeal dismissed.

Fraser & Co. Lid., D. R. v. Minister of National Revenue (1946) Ex.
C.R. 211. Appeal dismissed.

King, The v. Canadian Pacific By. Co. (1946) Ex. C.R. 375. Appeal
dismissed.

King, The v. Irving Oil Co. Ltd. (1945) Ex. C.R. 228. Appeal allowed.

King, The v. Toronto Transportation Commission (1946) Ex. C.R. 604.
Appeal pending.

. King, The v. Wait & Scott (Toronto) (1945) Ex. C.R. 111. Appeal dis-

missed.
King, The v. Weddell Ltd. (1945) Ex. C.R. 97. Appeal dismissed.
Laperriere, Alfred v. The King (1945) Ex. C.R. 53. Appeal dismissed.

Mahaffy, J. C. v. Minister of National Revenue (1946) Ex. C.R. 18.
Appeal dismissed.

Manischewitz Co., B. v. Gula, Harry et al. (1946) Ex. C.R. 570.
Appeal pending.

Murphy, Leonard v. The King (1946) Ex. C.R. 589. Appeal pending.

National Trust Co. Lid. v. Minister of National Revenue (1946) Ex.
C.R. 650. Appeal pending.

vii
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16.

17.

18,

19.

20.
21.

22,

MEMORANDA

Pure Spring Co. Ltd. v. Minister of National Revenue (1946) Ex. C.R.
471. Appeal pending.

Snell, Bessie May et al v. The King (1945) Ex. C.R. 250. Appeal
dismissed.

Standard Brands Lid. v. Staley, Edwin John (1946) Ex. C.R. 615.
Appeal pending.

St. John Tugboat Co. Ltd. v. The King (1945) Ex. C.R. 214. Appeal
allowed in part.

Thompson, T. T. v. The King (1946) Ex. C.R. 30. Appeal allowed.

Trapp, Thomas D. v. Minister of National Revenue (1946) Ex. C.R. 245.
Appeal pending.

Union Packing Co. Ltd. v. The King (1946) Ex. C.R. 49. Appeal
allowed.

Wandscheer, Daniel et al. v. Sicard Limitée (1946) Ex. C.R. 112. Appeal
pending.

Western Dominion Coal Mines Ltd. v. The King (1946) Ex. C.R. 387.
Appeal pending.
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AND

IN THE EXERCISE OF ITS APPELLATE
JURISDICTION

BETWEEN:

HARRIS H. HIMMELMAN; R. L.
CLARK; H. W. MOSHER; FRANK
M. BACKMAN; CHARLES WEB-
BER; HAROLD K. CONRAD;
M. M. COX; N. L. CONRAD;
M. D. LOHNES; H. BIRD; G.R. G. { SuppLiaNTs;
FENTON; G. J. COOPER;
ARTHUR TANNER; R. M. OGIL-
VIE; W. B. KEAN; R. V. SARTY;
F. RICHARD; M. M. BLAND-
FORD; C. T. ORMISTON........ )

AND
HIS MAJESTY THE KING.......... RESPONDENT.

Crown—Petition of Right—Canada Shipping Act 24-25 Geo. V, ¢. f4{—
Exchequer Court Act RS.C. 1927, c. 84, s. 18—Halifax Pilotage Dis-
trict—Pilotage Authority agent of the Crown—Halifax Pilotage Fund
—Use of such fund—By-laws enacted by Pilotage Authority—Contract
entered into by Pilots Commitiee for purchase and insurance of
vessel—Repayment of money loaned to purchase wvessel for use of
Pilots—Loss of vessel—Payment of proceeds of insurance policies—
Proceeds of tnsurance policies are the property of the Crown and not
of the Pilots—Allegation that Crown 8 a trustee—Queslion not one
of Crown’s trusteeship but of court’s jurisdiction.

The action is brought by the temporary Pilots of the Halifax Pilotage
Distriet to recover from His Majesty a portion of two marine insur-
ance policies paid to His Majesty by the insurers following the loss
of the pilot vessel Camperdown.

By virtue of the Canada Shipping Act 24-25 Geo. V, c. 44, the Mimster
of Transport is the Pilotage Authority for the Halifax Pilotage Dis-
trict. By-laws 6, 6(a), and 6(b) enacted by him provided inter alia
that all moneys collected by virtue of these by-laws should be
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deposited to the credit of the Reeeiver General of Canada and be
designated as the Halifax Pilotage Fund which should be adminis-
tered by the Pilotage Authority to pay the general expenses of the
Pilotage Distriet including the purchase, charter or hire of pilot
boats and their maintenance, operation and repair and after provid-
ing for other disbursements the balance to be divided among the
pilots in proportion to the time worked each year by each pilot.
Other by-laws set up a Pilots’ Committee t0 be recognized by the
Pilotage Authority as representing the pilots in all matters affecting
them collectively and individually, By-law 7(a) states that “All
vessels required for the use of the pilotage service shall be pur-
chased out of the revenue of the District and be owned and regis-
tered in the name of the Pilotage Authority.” By-law 7(b) enacts:
“The handling, maintenance and jurisdiction of the vessels shall be
under the immediate and exclusive control of the Pilotage Authority
for the Pilotage District of Halifax, and the cost of maintenance,
repairs, ete., shall come out of the earnings of the Pilotage District”.
All by-laws were confirmed by the Governor in Council.

In June, 1941, an agreement was executed by the Pilots’ Committee

whereby the pilots were to be loaned by the Pilotage Authority a
sum not exceeding $65,000 for the building and equipping of an
auxiliary pilot vessel to be repaid during the continuance of hos-
tilities by yearly payments of 7 per cent of the gross revenue of the
Pilotage District of Halifax and thereafter by such equal amounts
as would effect repayment of the said sum within a period of ten
years from the date of the first payment, the money so loaned to
be a first charge against the pilots’ earnings as provided by by-law

6(a).

The pilots also agreed to keep the vessel fully insured until fully paid

for, the policy to be made payable to ‘the Minister of Transport.
The agreement provided further that the vessel was to be regis-
tered in the name of His Majesty the King represented by the
Minister of Transport and to be the property of the Crown.

The money was advanced and the vessel Camperdown was constructed

and registered after Order in Council No. 5167, July 15, 1941,
authorized such action and the loan above mentioned on the part
of the Minister of Transport. The vessel was insured in Decem-
ber, 1943, the assured being described as “Minister of Transport
of Dominion of Canada and/or the Halifax Pilotage.” One policy
for $65,000 was the ordinary hull insurance and another for $10,000
was described as disbursement insurance. The premiums on both
policies were paid out of the Halifax Pilotage Fund. The loan
was repaid out of the same fund in full by March 31, 1944.

The Camperdown became a total loss on February 24, 1944, and the

insurance money for the policy of $65,000 was paid by cheques made
out to the Minister of Transport and/or the Halifax Pilotage.
They were endorsed by the Chief Treasury Officer of the Depart-
ment of Transport to the Receiver General of Canada, and also
endorsed by the Deputy Minister of Kinance and the Bank of
Canada, prior to the date of the last payment of the loan made
to the pilots for the construction of the vessel. The purchaser
of the salvage paid direct to the Minister of Transport the sum
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of $10,000. Had the deductions for the return of the money 1945
advanced not been made, the balance in the Halifax Pilotage m\;n;H
Fund for division among =il the pilots would have been increased grincnrerrrax
by $65,000, and of this sum the suppliants would have received gr ar.
$28,100.71. The proceeds of the insurance policies were used by v,

the Pilotage Authority for the purchase of a new vessel which TH_'_‘EING
the pilots agreed was necessary though objecting to the use of the

insurance moneys for such purpose.

Held: That the Minister of Transport as Pilotage Authority by virtue
of the Canada Shipping Aect, 24-25 Geo. V, ¢. 44 is an agent of the
Crown. City of Halifax v. Halifax Harbour Commissioners (1935)
S.CR. 215 referred to.

2. That the question before this eourt is not whether the Crown may be a
trustee but whether the Court has jurisdiction in respect of the
execution of the trust since the Exchequer Court Act R.S.C. 1927,
c. 34, s. 18 confers jurisdiction upon the court where money belong-
ing to the subject is in the possession of the Crown. Joseph Henry
et al v. The King (1905) 8 Ex. C.R. 417 followed.

3. That the money advanced was to be repaid in the manner agreed upon
and with the insurance premiums such payments were included in the
general expenses of the Pilotage District pursuant to the by-laws
and the pilots merely agreed to this increase in the general expense
of the Pilotage District and did not pay either of these items and
had only a right of user in the vessel.

4. That the proceeds of the insurance policies should be treated in the
same way as the money in the Halifax Pilotage Fund and be made
available for the purchase of a new vessel, the purchase price of which
could be taken by the Pilotage Authority either out of the Halifax
Pilotage Fund or the proceeds of the insurance policies or out of
both,

PETITION OF RIGHT by suppliants to recover
money in the possession of the Crown alleged to belong
to suppliants.

The action was tried before the Honourable Mr.
Justice O’Connor, at Halifax.

C. B. Smuith, K.C. for the suppliants.
F. D. Smith, K.C. for the respondent..

The facts and questions of law raised are stated in the
reasons for judgment.

O’Conwor J. now (November 13, 1945) delivered the
following judgment: )

The suppliants were employed as temporary pilots in
the Halifax Pilotage District and claim a portion of the
proceeds of two marine insurance policies paid to the

50138 —13a -
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1;9{54 respondent on the loss of the pilot vessel, Camperdown.
H}gﬁﬁmffk The policies were effected under an agreement whereby
er az,  the Minister of Transport advanced the sum of $65,000
for the construction of the said vessel. The suppliants
L — contend that the money was loaned to all the pilots of
OC”E" J. the Distriet and repaid in full by them out of their earn-
ings, and that the respondent held only the bare legal
title to the vessel, and that the pilots effected the insur-
ance and paid the premiums, and the insurance was for
the protection of the respondent as creditor and not as
owner of the vessel, and that the respondent holds the
proceeds in trust for the pilots. The respondent contends
that the vessel was the property of thé respondent and
that the proceeds of the insurance must be used for the
purposes of the DPilotage District including the pur-
chase of a new vessel.
The permanent pilots have not joined in the action.
The claim is for “money of the subject in possession of
the Crown” wunder section 18 of the Exchequer Court
Act, RS.C. 1927, c. 34.
The facts in the case are not in dispute.’

Pilotage by-laws were originally enacted by the Pilot-
age Authority under the provisions of the Canada Ship-
ping Act, R.S.C. 1927, c. 186, (now Chapter 44 of The
Statutes of Canada 1934), and were confirmed by Order
in Council. They have been amended from time to time
and the amendments confirmed by Orders in Council.

The Halifax Pilotage Fund was established by By-
law No. 6, and 6 (a) provides for payment of the general
expenses, and 6(b) for the division of the balance among

the pilots.

6. All moneys collected under and by virtue of these by-laws and
remitted to the Department of Marine {now Transport), shall be deposited
to the eredit of the Receiver-General and shall be designated as the
Halifax Pilotage Fund, which shall be administered by the Pilotage
Authority as follows:

(a) The Pilotage Authority shall, out of this Fund, pay the gen-
eral expenses of the Pilotage District, and without restricting the gen-
erality of the foregoing, the expenses chargeable shall include among
other things, the purchase, charter or hire of pilot boats and the main-
tenance, operation and repair of same; the payment of necessary help
other than salaries and expenses of the clerical staff at the pilotage
headquarters, provision for the Superannuation Fund as hereinafter
mentioned.

v.
Tue Kmna
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(b) After providing for expenses and Superannuation Fund, the
balance shall be divided among the pilots as follows: The Pilotage
Authority shall pay to each pilot monthly a certain sum estimated
to be not more than his share of the balance. At the end of each fiscal
year, after all expenses, salaries and Superannuation Fund have been
paid, any balance remaining shall be divided equally among the pilots
in proportion to the time worked during the year by each.

Provision was made for a Pilots’ Committee,—

27. The pilots in the Pilotage District of Halifax shall appoint (in
the month of April of each year) from among themselves & Committee
of three which shall be recognized by the Pilotage Authority as repre-
senting the said pilots in all matters affecting them collectively and
individually.

Pilot boats,—

7(a) All vessels required for the use of the pilotage service shall be
purchased out of the revenue of the District and be owned by and regis-
tered in the name of the Pilotage Authority.

(b) The handling, maintenance and jurisdiction of the vessels shall
be under the immediate and exclusive control of the Pilotage Authority
for the Pilotage District of Halifax, and the cost of maintenance, repairs,
ete., shall come out of the earnings of the Pilotage District.

The Minister of Transport is the Pilotage Authority for
the Halifax Pilotage District.

A vessel was required for the pilotage service, and the
following agreement was signed by the Pilots’ Com-

mittee on the 3rd of June 1941:—

We the Committee of Pilots representing the licensed pilots of the
Pilotage District of Halifax, Nova Scotia, do hereby agree with the
Honourable the Minister of Transport, as the Pilotage Authority, for the
Pilotage District of Halifax, Nova Scotia, to wit, that,

The pilots to be loaned a sum of money not exceeding Sixty-five
thousand dollars ($65,000) for the building and equipping of one auxiliary
pilot vessel complete, the plans and specifications for which have been
approved by the Board of Steamship Inspection, on behalf of the said
Pilotage Authority.

So long as the present hostilities continue, this loan is to be returned
in yearly payments of 7 per cent of the gross revenue of the Pilotage
District of Halifax. On the cessation of hostilities the yearly rate of
repayment shall be such equal amounts as will return the total amount
loaned within a period of ten years from the date of the first payment.

The money so loaned to be a first charge against the pilots’ earnings
as provided by By-law No. 6(a).

Further, during the period of payments the pilots, out of their rev-
enue, also agree to keep said vessel fully insured, the policy to be made
payable to the Minister of Transport. The vessel to be kept fully insured
until fully paid for.

The handling, maintenance and jurisdiction of the vessel to be abso-
lutely under the immediate control of the Superintendent of Pilots for
the Pilotage Distriet of Halifax, and the cost of maintenance, repairs,
etc., to come out of the earnings of the Pilotage District, as provided by
By-law No. 7.

1945

—
Hagris H.
HiMMELMAN
ET AL.

v,
Tuae King
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The vessel to be built to requirements of the Board of Steamship
Inspection of Canada.

The vessel to be registered in the name of His Majesty the King
represented by the Minister of Transport as the Pilotage Authority of the
District, and is to be the property of the Crown.

Further, at any time, during the course of payment that a pilot

O'CODI!OI‘J is incapacitated from duty, or otherwise leaves the service through any

cause whatsoever, the amounts paid by him will be the property of the
Crown and no further amounts will be exacted from him—he will have
absolutely no claim on the vessel.
Dated—Halifax, N.S,,
June 3rd, 1941,
Signed—E. DeLouchry
N. L. Power
R. M, Betts
Halifax Pilots Committee.

Witness:
Sgd. Chas. L. Waterhouse,
Supt. of Pilots,
Halifax, N.S.
Sgd. W. H. Ahern, Pilotage Clerk.

Order in Council No. 5167 was passed on the 15th of
July 1941, and after reciting that the pilots of the Dis-
trict were not financially able to build or purchase a
vessel and that the pilots had repaid all previous loans
and that $65,000 was available under Certificate of En-
cumbrance No. 4725 against Appropriation No. 390, the
Minister of Transport recommended that he be author-
ized to advance the pilots a sum not exceeding $65,000

on the following conditions among others:—

4. That the sum expended under this authority shall be refunded by
the pilots in the following manner:

So long as the present hostilities continue, the loan shall be returned,
without interest, in yearly payments at the rate of 7 per cent of the gross
revenue of the Pilotage District of Halifax, and after the cessation of
hostilities, the yearly payments shall be at such a rate as will provide
for payment of the balance then owing within a period of ten years from
the date of the first of such payments.

5. That the sum so advanced to the pilots under this authority, together
with the costs of keeping the vessel insured, shall be a first charge on the
earnings of the pilots, in accordance with the provisions of By-law No. 6(a)
of the By-laws of the Pilotage District of Halifax.

6. That the said pilot vessel shall be registered in the name of His
Majesty the King in right of the Dominion of Canada, represented by the
Minister of Transport, as owner thereof.

The money was advanced and the Camperdown was con-
structed and registered in accordance with paragraph 6 of
P.C. 5167 and was put into service.

Q
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Pursuant to the agreement, the vessel was insured. It
was again insured in December 1943 with the Boston Insur-
ance Company, and the assured was described as “Minister
of Transport of Dominion of Canada and/or the Halifax
Pilotage.” One policy for $65,000 was the ordinary hull
insurance and another policy for $10,000 was described as
disbursement insurance.

The Camperdown was wrecked on the 24th day of Feb-
ruary, 1944, and declared to be a total constructive loss,
and the Boston Insurance Company issued cheques pay-
able to the Minister of Transport of Dominion of Canada
and/or the Halifax Pilotage for the sum of $65,000, and the
purchaser of the salvage, J. P. Porter & Sons Ltd., under
an arrangement with the Insurance Company and the Min-
ister, paid the Minister the sum of $10,000. The cheques
were endorsed by the Chief Treasury Officer of the Depart-
ment of Transport to the Receiver-General of Canada, and
bear the endorsement of the Deputy Minister of Finance
and the Bank of Canada.

The Pilots’ Committee by a letter dated the 18th day
of October, 1944, approved the repurchase of the Camper-
down, which was being salvaged and rebuilt. The Min-
ister of Transport as Pilotage Authority entered into an
agreement with J. P. Porter & Sons Ltd., on the 7th day
of November, 1944, to repurchase the Camperdown. Coun-
sel for the respondent admitted that while the pilots agreed
to the purchase of a new vessel, they objected strongly
to the insurance money being used for that purpose and
stated that the consent and agreement were tendered
for the purpose of proving only that there was need to
purchase a new vessel.

The premiums on both policies were paid out of the
Halifax Pilotage Fund.

The loan was repaid out of the same fund as follows:—

Repaid in first year of loan, fiscal year April 1/41-March
B1/42 e it veteeeerienreeeaans $33,978 82

Repaid in second year of loan, fiscal year April 1/42-March
3 - $27,838 43

Repaid in third year of loan, fiscal year April 1/43-March
£ . $3182 7

$65,000 00

1945
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i9fj The final payment was made as at the 31st March,
Hageis H. 1944. This was subsequent to the payment of the insur-
MMELMAN ance moneys to the Crown. The books and accounts of
Ten the Pilotage Distriect of Halifax were operated on the
me Kinag )

—  same fiscal year ‘as that of the Department of Transport,

O'Connord. 1amely April 1st to March 31st.

If the deductions for the purpose of returning the ad-
vance had not been made, the balance in the Halifax
Pilotage Fund for division among all the pilots would
have been increased by $65,000 and of this sum the sup-
pliants would have received $28,100.71.

The services of the temporary pilots can be termin-
ated on thirty days’ notice -and their services have or
will be shortly terminated.

The suppliants submit that the same procedure should
be adopted by the Minister of Transport as was adopted,
first, in regard to the insurance money collected on the
pilot vessel Hebridean lost in 1940. This money was
applied, first, to the unpaid balance on the Hebridean,
and the balance divided among the pilots in proportion
to the contribution of each to the repayment of the loan,
and secondly, on the distribution of the proceeds from
the sale of the Sambro, a pilot vessel, among the pilots.

The suppliants tendered evidence as to the procedure
in these cases, and submitted that it was admissible on
three grounds: (1) in order to show circumstances in
which this agreement was entered into; (2) as showing
a course of dealing present in the minds of the parties
when this agreement was entered into; (8) to explain the
expression in the agreement, “the pilots agree to keep
the vessel insured”, and “the vessel is to be kept. fully
insured until paid for”, because of the ambiguity in the
name of the insured in the insurance policies. I allowed
the evidence to be taken subject to objection but reserved
the question of its admissibility.

I hold that the evidence is admissible, but, because the
agreements between the parties were not put in evidence
this evidence is without any value. It may have been
that the procedure followed in those cases was based on
express provisions in the agreements, or that the distribu-
tion in both cases was ex gratia.
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Based on these facts the suppliants submit that:

(1) The Crown had the bare legal title and no proprie-
tary interest, whereas the pilots were the equitable own-
ers and had the right of user in perpetuity, and the
provision that the cost of maintenance and repairs was to
be paid out of their earnings, reaffirm their ownership in
the vessel.

(2) By the agreement the pilots were required to
effect the insurance, keep it in force and pay the premiums.
The insurance was solely for the protection of the Minister
qua creditor and not qua owner of the vessel.

(3) The insurance moneys cannot be used to purchase
a new vessel because Section 318 of the Act limits the
Funds of the District to pilotage dues and fees for licenses,
and the power of the Pilotage Authority to pay out of the
Fund is limited by the provision that payment shall be
made “with such sanction and out of such Funds”, ie.,
pilotage dues and licenses, and that “all moneys collected”
ag set out in By-law 6 and “revenue” in By-law 7 (a)
are limited to pilotage dues and fees for licenses.

(4) The loan having been repaid, the Crown has no
interest in the insurance moneys and holds them in trust
for all the pilots, including the suppliants, who repaid the
loan.

(5) That the policies are payable to the “Minister of
Transport and/or the Halifax Pilotage” and that “Halifax
Pilotage” means the pilots.

(6) That the policy on disbursements covers the dis-
bursements of the pilots because the respondent had no
insurable disbursements.

The respondent submits that:—

(a) The Crown was the sole owner of the vessel and of
the insurance policies and holds the money for the use of
the Pilotage District and has obtained a new vessel with
the proceeds of the policies.

(b) The agreement expressly provides that the vessel is to
be the property of the Crown. The pilots made an agre-
ment as a matter of policy and are bound by its terms.
That the pilots have not a perpetual use of the vessel
by reason of By-law 7(b) and that they are not the

1945
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1945 equitable owners and no individual pilot had any interest
Hamss H. in the vessel nor has any interest in the insurance moneys.
HoommaaN () The Crown is the owner by reason of By-law 7(a)
which provides that all vessels shall be purchased out of
the revenue of the District and be owned by the Pilotage
O'ComnorJ. Ayuthority. That the insurance moneys take the place of
the vessel and “revenue” in By-law 7(a) would include
insurance money. That the essential purpose of the in-
surance was to protect the pilot vessel and the service
so that if the vessel were damaged or lost she could be
repaid or replaced. )
(d) The Pilotage Authority under By-law 7(b) deter-
mines whether insurance shall be maintained or not and
that he effects the same and that the premiums are a
proper charge on and should be paid out of the Funds
of the District and that the pilots have no right to the
gross revenue.

(e) It is doubtful if the Crown can be a Trustee and
almost impossible to establish a case of constructive trust

against the Crown.

(f) That the insurance was to cover the Crown in
respect to its loan and also in respect to its ownership of
the vessel and the insured described in the policy as
“and/or the Halifax Pilotage” is not the pilots.

(9) In the alternative the Pilotage Authority is not an
agent of the Crown and does not act on behalf of the
Crown,

First as to the alternative argument of the respondent
that the Minister of Transport as Pilotage Authority is
not the agent of the Crown. This point determines not
only whether this action should have been brought
against the respondent, but must be determined in order
to ascertain the position of the parties on the construe-
tion of the documents.

Pilotage authorities are, in the exercise of all their
powers, subject to the control of the Crown through the
Governor in Counecil. The pilotage authority fixes the
rates for pilotage dues by by-law, but the by-law must
be confirmed by the Governor in Couneil.

The pilotage authority may with the sanction of the
Governor in Council appoint a secretary and treasurer

v.
Tue King
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and pay him such salary or remuneration out of pilotage
dues or fees for licences received by it as it sees fit, and
may, with such sanction and out of such funds, pay any
other necessary expenses of conducting the pilotage
business (Section 318, Canada Shipping Act).

11

1945
——
HARRIS H.

HrMMELMAN
ET AL.
.
THE KING

Under Section 329 (2) where the Minister is the Pilot- 000“’10”

age Authority, fees on renewals of licences shall be paid
into and form part of the Consolidated Revenue Fund
of Canada.

In the Halifax District where the Minister is the
Pilotage Authority, under By-law 6 all moneys col-
lected are remitted to the Department of Marine (now
Transport) and deposited to the credit of the Receiver-
General of Canada, and designated as the “Halifax Pilot-
age Fund”.

In the City of Halifax v. The Halifax Harbour Com-
missioners (1) Duff CJ., after considering the powers
and rights of the Halifax Harbour Commissioners, and
the rigorous control of the Crown over revenues and
expenditures, reaches a conclusion that the Commission
occupied the property “for the Crown”.

At page 230 he states:—

The position of the respondents cannot, I think, in any pertinent sense,
be distinguished from that of the Commissioners whose status was in
question in The Queen v. McCann (1868) L.R. 3 QB. 141. Indeed, if,
instead of three Harbour Commissioners to be appointed by the Crown,
holding office during pleasure, the statute had made provision for the
appointment of & single Harbour Commissioner, that Commissioner to be
the Minister of Marine, or the Deputy Minister of Marine, for the time
being, we should have had a substantially identical case.

And on page 231 adds:—

If the Corporation had been constituted as above suggested, as con-
sisting of a single Commissioner, to be the Minister of Marine for the
time being, it would not have been disputed that a proposal to levy a
tax upon the Corporation’s occupation of the harbour property was vir-
tually a proposal to tax the Dominion Government, or the property of
the Dominion Government,

The power to appoint the Minister as Pilotage
Authority by the Governor in Council, is given under
Section 317 (1). Provision is made in case of absence
by Section 317 (2):

Whenever the Minister is appointed as Pilotage Authority for any

district, his successors in office or any Minister acting for him or, in
the absence from Ottawa of the Minister, or of any Minister acting for

(1) (1935) SCR. 215.
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him, his lawful deputy, shall be the Pilotage Authority, and any such
Pilotage Authority may by by-law confirmed by the Governor in Council
authorize the Superintendent of Pilots in the district to exercise any of
his functions, and, for such time or such purpose as he may decide,
authorize any person to exercise any particular function or power vested
in the Pilotage Authority by this Aect or any by-law made hereunder.

It is clear from this that the Minister as Pilotage
Authority is not persona designata or “a corporation
sole”. I hold that the Minister of Transport as Pilotage
Authority is the agent of the Crown.

The next submission of the respondent raises the ques-
tion of whether the Crown can be a trustee and if so
whether the Court has jurisdiction in respect of the
trust.

Section 18 of the Exchequer Court Aet provides:—

18. The Exchequer Court shall have exclusive original jurisdiction in
all cases in which demand is made or relief sought in respect of any
matter which might, in England, be subject of a suit or action against the
Crown and for greater certainty, but not so as to restrict the generality
of the foregoing terms, it shall have exclusive original jurisdiction in all
cases in which the land, goods or money of the subject are in possession
of the Crown, or in which the claim arises out of a contraet entered into
by or on behalf of the Crown.

These questions were dealt with by Burbridge J., in
Henry v. The King (1), and he states at page 440,—

But the real question in any such case is not, it seems to me,
whether the Crown may or may not be a trustee but whether the Court
has jurisdiction in respect of the execution of the trust. Where juris-
diction to grant relief sought is expressly given by statute, no difficulty
arises in respect of either question.

And again at page 441,— .

If the subject’s money dis in the possession of the Crown the Court
has undoubted jurisdiction to declare that he is entitled thereto, and the
amount so awarded him is payable out of any unappropriated moneys
forming part of the Consolidated Revenue Fund of Canada.

I am of the same opinion that the question is not
whether the Crown may or may not be a trustee but whether
the Court has jurisdiction in respect of the execution of the
trust. In this case the money claimed is in the posses-
sion of the respondent and if the money is the money of
the suppliants, then the Court has jurisdiction under
Section 18 of the Exchequer Court Act.

Under Section 318 of the Canada Shipping Act, the
revenue of any pilotage district other than the Pilotage
District of Quebec is from pilotage dues and fees for

licences.
(1) (1905) 9 Ex. CR. 417.
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Under Section 319 of the Act, the Pllotage Authority 1945
may by By-law confirmed by the Governor in Couneil, Hamts H.
inter alia fix the pilotage dues and the mode of remunera- H‘ME“:EE%‘“N
tion of the pilots, and the amount and description of Tets S

such remuneration,
O’Connor J.

Under By-law 6 of the By-laws of the Pilotage Dis- —
trict of Halifax, all moneys collected under and by virtue
of the By-laws shall be deposited to the credit of the
Receiver-General and shall be designated as the Halifax
Pilotage Fund.

Under By-law 6(a) the general expenses of the Pilot-
age District shall be paid out of this Fund.

Then under By-law 6(b) the balance left in the Fund
at the end of each fiscal year shall be divided equally
among the pilots in proportion to the tirne worked dur-
ing the year by each.

While the pilots receive the entire net profits on the
operation of the service, By-law 7(a) provides that if
a new vessel is required, it shall be purchased out of the
revenue of the District, and be owned by and registered
in the name of the Pilotage Authority; and By-law 6(a)
provides that the general expenses of the Pilotage Dis-
trict shall be paid out of the Halifax Pilotage Fund
and without restricting the generality of the foregoing,
the expenses chargeable shall include, among other things,
the purchase ete., of pilot boats, ete.

From this it is clear that the Pilotage Authority hav-
ing no expectation of either loss or gain, engages the
pilots on the basis that they are to receive the net income
of the District, provided, however, that if a new vessel
is required, it must be paid for out of revenue, by mak-
ing the purchase price an expense of the District and
deducting it from the revenue. The vessel so purchased
is to be owned by and registered in the name of the
Pilotage Authority.

The difficulty in carrying out this procedure is that
the revenue in any one year will not permit of the deduc-
tion of as large a sum as the purchase price of a vessel,
and still leave a balance sufficient to provide the pilots
with a reasonable remuneration for that year.

7z
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1945 The agreement was made to overcome this difficulty.
Harms H. The respondent advanced the cost of constructmg the
HI"Q‘TI‘M“N vessel and this sum was to be returned in annual instal-

ments of 7 per cent of the gross revenue of the District;

— " the advance to be a first charge against the earnings of
O'ConnorJ. the pilots as provided by By-law No. 6(a). And By-law

6(a) provides for the payment of general expenses, and
expenses shall include the purchase of a new vessel.

By-laws 6(a) and (b) set out the mode of the remun-
eration of the pilots. All moneys collected by the Dis-
trict are placed in the Halifax Pilotage Fund (By-law
6) and from this all general expenses including the pur-
chase of a new vessel are made 6(a) and then the balance
is divided among the pilots 6(b).

The suppliants contend that anything purchased be-
longs to them or they have the equitable interest in the
article purchased because the purchases are made out of
money which would otherwise have come to them.

Based on that contention:—

(1) They claim the equitable interest in the vessel
because the advance was repaid out of the Fund as an
expense, and that only the bare legal title was conveyed
to the Crown by the term in the agreement that the vessel
was to be the property of the Crown.

(2) They claim that the fuel and food on the ship be-
longs to the pilots and that the respondent had no insur-
able interests in these disbursements.

(3) And that the payments of the insurance premiums
were payments made by the pilots. i

Their contention is supported by the language of P.C.
5167, which describes the advance as a “loan” to the
pilots and provides that the sum advanced and the cost
of keeping the vessel insured shall be a first charge on
the “earnings” of the pilots in aeccordance with the pro-
visions of By-law 6(a).

I cannot agree with this contention.

In my opinion the vessel, fuel and food purchased
out of the Fund as expenses under 6(a) are not the prop-
erty of the pilots and they have only a right of user in
them.

v.
Tae Kina
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The arrangement was made to overcome the hardship 1945
that would fall on the pilots if the entire purchase price of Hazms H.
the vessel were taken out of the Fund in any one year as H“,:,‘TMAEE.M“N
an expense. If the vessel had been paid for out of the Fund _

. . 'HE KNG
in one year the pilots would not have owned the vessel. =
Their only right in the vessel would have been the right of 0'ConnorJ.
user. The agreement does not increase or add to their

interest in the vessel.

They are not the owners of the money in the Halifax
Pilotage Fund and they do not own the chattels required
in the operation of the service and paid for as general ex-
penses. Under their mode of remuneration provided by
By-law 6, they were entitled to only the balance left after
the payment of expenses out of revenue.

As to the vessel, By-law 7(a) provides that it shall be
purchased out of revenue and owned by the Pilotage
Authority. By-law 6(a) sets out the method to be followed,

i.e., by including in the expenses the purchase price of the.
vessel.

I hold that the true construction to be placed on the
agreement is that:—

(1) The respondent advanced the money to pay for the
construction of the vessel.

(2) This sum was to be returned in annual instalments
equal to 7 per cent of the gross revenue and these annual
instalments and the insurance premiums were to be included
in general expenses pursuant to the provisions of By-
law 6(a).

(8) The vessel was to be registered in the name of
and owned by the Pilotage Authority for use in the Pilot-
age District.

(4) The vessel was to be insured during the term of
repayment.

I hold that the effect of this was:—

(a) The advance was to be repaid out of the Halifax
Pilotage Fund as part of the general expenses of the
Distriet.

(b) The pilots merely agreed to the increase in the
general expenses of the District to the extent of the
annual payments and the insurance premiums. They
did not “pay” either of these items.
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(¢) The pilots agreed that a vessel was required for
use in the District.

(d) The pilots had only a right of user in the vessel.

(e) The insurance secured the repayment of the money
advanced and indemnified the pilotage service against loss
of the vessel.

The insured in the policies was described as “Min-
ister of Transport and/or the Halifax Pilotage”. The
suppliants contend that this means the pilots of the
District and the respondent contends that this means
the Pilotage Authority. I think that it was probably
intended to describe the entire service in the same way
that “Halifax Pilotage Fund” describes the Fund of “The
Halifax Pilotage”. The expression is not clear and I
hold it to be meaningless. The Minister of Transport
as Pilotage Authority was the insured in the policies.

While there was no evidence of insurable disburse-
ments on the vessel, it is clear that there must have
been disbursements for fuel, food, etc., to have enabled
the vessel to remain on station. For the reasons which
I have already set out, I hold that the Pilotage Authority
had an insurable interest in these disbursements, includ-
ing the payment of the insurance premiums. The pro-
ceeds of the policy on disbursements should therefore
be treated in the same manner as the proceeds from the
policy on the hull for $65,000, and were available to the
Pilotage Authority for the purchase of a new vessel and
to replace the fuel and food that was lost.

It was the duty of the Pilotage Authority, by statute,
to maintain the pilotage service. The Pilotage Authority
decided that a new vessel was required. The pilots sub-
sequently agreed that a new vessel was required. I hold
that the proceeds of the insurance were available for that
purpose.

While the limitations in Section 318 of the Canada
Shipping Act and in By-law 6, do not permit the pro-
ceeds to be deposited in the Halifax Pilotage Fund, the
proceeds could be placed, in trust or for a special purpose,
in the Consolidated Revenue Fund and be paid out under
Section 22 (2) of the Consolidated Revenue and Audit
Act, Chapter 31, Statutes of Canada 1931. The pro-
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ceeds should be treated in the same way as the money 1945
in the Halifax Pilotage Fund and out of the combined Hamms H.
totals would come the general expenses, including the H“‘é‘;“i’j‘“
purchase of a new vessel. v.
. . Tae Kinag
The suppliants contend that because the insurance -—
was effected as security for the repayment of the loan, ©’Connor J.
the balance owing to the respondent should have been
paid out of the proceeds of the insurance and not out of
the Halifax Pilotage Fund.
A new vessel was required and the Pilotage Authority
could therefore take the purchase price out of either the
Halifax Pilotage Fund or out of the proceeds of the
insurance, or out of both. That being so the position of
the suppliants was not affected by the procedure followed.
If the Pilotage Authority had repaid the balance of the
advance of $3,182.75 out of the insurance proceeds and
if the full sum of $75,000 was required for the purchase of
a new vessel, then the Pilotage Authority could have taken
$3,182.75 from the Halifax Pilotage Fund for that purpose.
The balance for division among the pilots would then have
been the same balance that was actually divided among
them.
There will be judgment that the suppliants are not
entitled to any of the relief sought by them in their peti-
tion of right herein, and that the same be dismissed, but,
under the unusual circumstances, the dismissal of the peti-
tion will be without costs.

Judgment accordingly.

50138—2a
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BerwEEN:
JAMES C. MAHAFFY.............. APrPELLANT;
AND -
THE MINISTER OF NATIONAL { RESPONDENT
REVENUE .........ocovvnunne... ¥

Revenue—Income—Income War Tax Act, RS.C. 1927, c. 97, secs. 3,

5.1(f) 6.1(a), 6.1(2)—"“Travelling expenses’—*Disbursements or
expenses not wholly, exclusively and necessarily laid out or expended
for the purpose of earning the income”—“Personal and Lving
expenses”—“Trade or business’—Expenses incurred by a member
of a legislative assembly while attending sessions of the legislature

are not deductible—Appeal dismissed.

Appellant, a resident of Calgary, Alberte, was a member of the Legisla-

tive Assembly of the Province of Alberta which meets at the Capital
City of Edmonton, and received the sum of $2,000, as an allowance.
In his income tax return for the year 1941 he deducted certain
expenses and disbursements incurred for living expenses in the pro-
vineial capital while in attendance at legislative sessions and for
travelling expenses from Calgary to Edmonton and return for week-
ends during the time of such session. AMN of these deductions were
disallowed and an appeal was taken to this Court.

Held: That the deductions claimed are not travelling expenses within the

meaning of s. 5.1(f) of the Income War Tax Act.

2. That such expenses are not wholly, exclusively and necessarily laid out

or expended for the purpose of earning the income of Appellant and
are not deductible.

3. That the expenses incurred by Appellant are not personal and living

expenses within the meaning of s. 6.1(f) of the Income War Tax Act.

APPEAL under the provisions of the Income War Tax

Act.

The appeal was heard before His Honour Judge J. C. A.

Cameron, Deputy Judge of the Court, at Calgary.

8. J. Helman, K.C. for appellant.
S. H. Adams, K.C. and J. G. McEntyre for respondent.

The facts and questions of law raised are stated in the

reasons for judgment.
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CamEroN, Deputy Judge, now (November 29, 1943) 1945
delivered the following judgment: Masarry

This is an appeal from an income tax assessment, dated Mrx1steR oF
June 16, 1944, in respect of the Appellant’s income for RATIONAL
1941. The taxpayer gave notice of appeal on July 6, 1944, Comee
and on September 22, 19044, the Minister of National Rev- Dy
enue gave his decision affirming the assessment, which —
decision is in part as follows:—

The Honourable the Minister of National Revenue having duly con-
sidered the facts as set forth in the Notice of Appeal and matters thereto
relating, hereby affirms the said Assessment on the ground that the
amounts disallowed by the Minister in assessing the taxpayer are not
expenses wholly, exclusively and necessarily laid out or expended for the
purpose of earning the income within the meaning of Section 6(a) of the
Act and therefore on these and related grounds and by reason of other
provisions of the Income War Tax Act the said Assessment is affirmed.

On October 13, 1944, the Appellant filed Notice of Dis-
satisfaction and on January 11, 1945, the Minister gave
his reply and confirmed the assessment.

The appeal was set down for hearing at Calgary on
September 14, 1945. By consent of the parties no evi-
dence was then taken but a memorandum was filed set-
ting out the agreed facts relevant to the appeal and sub-
sequently both parties filed written argument.

The Appellant is a barrister practising his profession
in Calgary, Alberta. He was elected to represent the con-
stituency of Calgary in the Legislative Assembly of
Alberta and in the year 1941 received the sum of $2,000
from the Province as an allowance paid to members of
the said Assembly. In his tax return for 1941, he
deducted certain expenses and disbursements from that
allowance of $2,000 the details of which are set forth in
the agreed memorandum of facts hereinafter referred
to. These deductions were disallowed in full and hence
this appeal.

In the memorandum of agreed facts it is stated that:

The disputed item in this matter totals $236.35, which amount is
arrived at by taking certain expenses claimed by Mr. Mahaffy which
were disallowed and subtracting from them an item of $27.40 which
had been reimbursed from the Provincial Government as against these
expenses.

50138—23a
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The expenses consist of the following:—
(a) The bill of the McDonald Hotel in Edmonton being
place at which the Provincial Legislature sits and in respect

Minisrer or to which the Appellant paid for a room at a monthly rate of
NarioNaL  $80 per month, making a total of.......c.cevivuiiiiinnnnnn..s $144 35

RevExun

Cameron
DJ.

(b) Expenses for berths and other conveyances to and from
Calgary to Edmonton for 14 single trips which the Appellant
took over each week-end so as to be in Calgary on Saturdays
and Sundays in order to be available to confer with his con-
stituents who might wish to see him about various matters,
making a total of . ..ooiiiiiiii i et 43 40

As to the above it is to be noted that the actual railroad
fare, apart from berths, was provided by a pass issued to the
Appellant and in respect to which he has made no claim.

(¢) Additional expenses for meals and other incidentals
while away from Calgary and in Edmonton over and above the
cost of the same to the Appellant while he is at home, which
the Appellant has calculdted at $2 per day for 38 days making

$263 75
| A DA 27 40

$236 35

The Legislature of the Province of Alberta has its ses-
sions at the City of Edmonton.

The Appellant claims that he is entitled to deduct
these expenses or disbursements as travelling expenses
under the provisions of Section 5. 1(f) and alternatively
that they should be allowed under the provisions of Sec-
tion 6. 1(a) thereof. For the Respondent it is argued
that the expenses and disbursements made by the Appel-
lant could not be allowed under either section, and that;
alternatively, as personal and living expenses, they should
be disallowed by the provisions of Section 6. 1(f).

No question arises as to assessability for the income of
$2,000 which is provided for by Section 3. 1(d) (ii) and
there is also no question that the amounts claimed were
actually disbursed; the sole problem is whether they are
such expenses as the Appellant is entitled to deduct under
the provisions of the Income War Tax Act. It will be
noted that they referred to expenses incurred in travelling .
on several occasions during the session from Calgary to
Edmonton and return and for board and lodging at
Edmonton. One might think that it would not be unrea-
sonable that anyone accepting the honourable position
of member of a legislature, often at pecuniary loss to him-
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self, should be credited in his assessment with the amount
expended by him in going to and from the place where his
duties are to be carried out, together with his reasonable
living expenses while there or, in the alternative, that the
responsible authorities should fix the salary attaching to
the office at a sum sufficient to cover these expenses; but
however that may be no such opinion can affect this appeal.
The Court has only to construe the law as it stands.

Taxable income is defined in Section 3.1 of the Aet which,
omitting those parts not relevant to this case, is as follows:

Sec. 3. “Income”—1. For the purposes of this Act, “income” means the
annual net profit or gam or gratuity, whether ascertained and capable
of computation as being wages, salary, or other fixed amount, or unas-
certained as being fees or emoluments, or as being profits from a trade
or commercial or financial or other business or calling, directly or
indirectly received by a person from any office or employment, or from
any profession or calling, or from any trade, manufacture or business,
a3 the case may be whether derived from sources within Canada or
elsewhere; and shall include the interest, dividends or profits directly
or indirectly received from money at interest upon any security or
without security, or from stocks, or from any other investment, and,
whether such gains or profits are divided or distributed or not, and
also the annual profit or gain from any other source including

(d) the salaries, indemnities or other remuneration of

(i) members of the Senate and House of Commons of Canada and
officers thereof,

(ii) members of Provincial Legislative Councils and Assemblies,

(iii) members of Municipal Councils, Commissions or Boards of
Management,

(iv) any Judge of any Dominion or Provincial court whose salary
was increased by chapter fifty-nine of the Statutes of one
thousand nine hundred and nineteen or by chapter fifty-six of
the Statutes of one thousand nine hundred and twenty and who
accepted such increase, and any Judge of any such Court
appointed after the seventh day of July, one thousand nine
hundred and nineteen, and

(v) all persons whatsoever, whether the said salaries, indemnities or
other remuneration are paid out of the revenue of His Majesty
in respect of his Government of Canada, or of any province
thereof, or by any person, except as herein otherwise provided.

Part of the argument centered around the question of
interpreting this definition, the Appellant claiming that it
was only his annual profit or gain from the appointment
that constituted a taxable income and that he was entitled
to deduct items of expense in order to arrive at the profit
or gain. For the Respondent it was urged that as the
word “net” was not used in the 17th line of the section
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quoted, that therefore, the amount of the income was tax-
able without deductions being allowed, and reference was

V. . N ..
Minomms o 108de to the case of Lieutenant-Governors v. Minister of

NartonaL
Revenue

Ca?r;e;on
DJ.

National Revenue (1). I am of the opinion, however,
that the words “annual net profit or gain” in the second
line of the definition refer to income whether ascertained
or unascertained; and as the word source is used in line 18
it could be argued that it refers to all the following sub-
sections of clause 1 of Section 3 and that the various classi-
fications therein detailed are given as sources of income
rather than items of taxable income. The Lieutenant-
Governors case (supra) was the subject of some observa-
tions by the President of this Court in the case of Samson
v. -‘Minister of National Revenue (2) and I am in agree-
ment with his conclusions in that regard that “the word
‘net’ in the statutory definition of taxable income is just as
referable to what is ascertained as it is to what is unas-
certained”. It is only the net profit or gain that consti-
tutes taxable income. From the gross income, therefore,
there may be deducted such items of expenses and dis-
bursement as are permitted under the Act in order to
ascertain the net or taxable income.

I propose to deal first with the Appellant’s claim that
he is entitled to these deductions under the provisions
of Section 5. 1(f) which is as follows:

“income” as hereinbefore defined shall for the purposes of this Act
be subject to the following exemptions and deductions

(f) travelling expenses, including the entire amount expended for
meals and lodging while away from home in the pursuit of a trade or
business.

In considering the meaning of those words (and of the
words contained in Section 6. 1 (a)) it is to be remembered
that a decision in favour of the Appellant would operate
in favour not only of the Appellant but of all those men-
tioned in Section 3. 1(d) namely, members of the Senate
and House of Commons and officers thereof, members of all
Provincial Legislative Councils and Assemblies, members
of Munieipal Councils, Commissions or Boards of Manage-
ment and many others therein referred to, and would or
might enable the holder of any position or appointment to
deduct his living expenses while away from his home.

(1) (1931) Ex. CR. 232 (2) (1943) Ex. CR. 17
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Are the words used in subsection 5. 1(f) apt to include
the expenses now in question? Judicial consideration has
been given to the meaning of these words in the case of
Bahamas General Trust Company et al v. Provincial Trea-
surer of Alberta (1). It is to be noted that the Income
Tax Act of the Province of Alberta, 1931, Section 5 con-
tained the identical words of Section 5. 1(f) of the Income
War Tax Act; and the Court, in that case, held that the
Section referred to expenses such as those of commercial
travellers.

The words: “travelling expenses” were also considered
in the case of Ricketta v. Colquhoun (2) where Rowlatt

M.R. said:

Now, that, I think, means—that where the office is of such a nature
that in order to execute its duties its holder, has to travel from place to
place, has, in other words, itinerant duties, there the expenses of such
travelling, necessary to and involved in the work attached to the office,
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are and may be allowed as an expense, the obligation of which is ~

necessarily incurred by the holder of the office.

This opinion was referred to with approval in the judg-
ment of Lord Blanesburgh in the House of Lords in the
same case (3).

The question also arises as to whether these expenses are
incurred “while away from home in the pursuit of a trade
or business”. It is clear to me that they are not incurred
in the pursuit of a trade. The word “business” however
has a much wider implication and it is defined in Hals-
bury’s Laws of England, 2nd Edition, Vol. 32 at p. 306, as
follows: ‘“Business” is a wider term not synonymous with
trade and means practically anything which is an occupa-
tion distinguished from a pleasure. Further definitions of
the word “business” were given in the case of Samson v.
Minister of National Revenue (supra) at pp. 32, 33.

After consideration of these decisions I have reached the
conclusion that the deductions here claimed by the Appel-
lant do not come within the nature of “travelling expenses”
under this section which, in my view, must be in the nature
of itinerant expenses. I think it could not be said that the
cost of board and lodging of a member of a Legislature
or a member of the House of Commons, ete. while engaged
over a period of many months in the performance of his

(1) (1942) 1 W.W.R. 46 at 53 (3) (1926) AC. 8
(2) (1926) 1 KB. 725 at 731



24
1945

——
Mamarry

V.
MINISTER OF
NaroNaL
REvVENUE
Cameron

DJ.

EXCHEQUER COURT OF CANADA [1946

duties, at a Provincial Capital, or at Ottawa, could, in any
sense, be considered as travelling expenses and that is the
governing word in .the section.

In so far as the Appellant’s claim includes a small item
for travelling expenses from Calgary to Edmonton and
return it is to be noted that it covers 14 single trips said
to have been incurred, in part, so that the Appellant could
be in Calgary at week-ends to confer with his constituents.
While it is doubtless of great advantage both to a member
and to his constituents that such meetings should frequently
take place, it is undoubtedly the fact that the duties of his
office, which result in the payment of his income, do not
require such visits to his constituency. Moreover, the Legis-
lative Assembly Act of the Province of Alberta, R.S.A. 1922,
chap. 3, provides for travelling expenses in going to the ses-
sion at Edmonton and returning therefrom to his place of
residence and this expense for the year 1941 was paid to the
Appellant and is not part of his assessed income. His rail-
way pass provided him with free transportation to and from
Edmonton.

Alternatively the Appellant claims the benefit of the
provisions of Section 6. 1(a) of the Act which is as fol-

lows:

In computing the amount of the profits or gains to be assessed, a
deduction shall not be allowed in respect of

(a) disbursements or expenses not wholly, exclusively and necessarily
laid out or expended for the purpose of earning the income.

This section contains a double negative but it is clear
by inference that expenses wholly, exclusively and neces-
sarily laid out or expended for the purpose of earning
the income are allowable deductions (unless barred by
other sections of the Act). At first sight it would seem
that the expenses here claimed would fall within this cate-
gory. The Appellant resides in the constituency of Cal-
gary. The Provincial Capital is at Edmonton and it is
apparent that in order to earn the income he must attend
the Legislature there and must, of necessity, incur ex-
penses in the way of travelling, meals and lodging. But
are these expenses in reality made for the purpose of
earning the income or are they, as to the travelling
expenses, for the purpose of reaching the place where the
duties are to be performed; and, as to meals and lodging,
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merely to sustain life and health? Are they wholly, 194

exclusively and necessarily laid out or expended for the Mamarry

purpose of earning the income? MINTorER OF

Were it not for the interpretation placed on the word- g&ggﬁ
ing of this section in decisions binding on me, I would e
amercn

have been inclined to the opinion that the Appellant was ~“pj
entitled to succeed as to expenses for board and lodging —
under the terms of this section. The clause was consid-

ered in the case of Minister of National Revenue v.
Dominion Natural Gas Company Ltd. (1) and while the

facts in that case are quite different from these in the
instant case, the statements made by the Chief Justice

are relevant. At page 22 he says:

In order to fall within the category “disbursements or expenses
wholly, exclusively and necessarily laid out or expended for the purpose
of earning the income”, expenses must be working expenses; that is to
say, expenses incurred in the process of earning the income,

In that judgment the court followed the decision in
Lothian Chemical Co. Ltd. v. Rogers (2); Robert Addie
& Sons Ltd. v. Inland Revenue Commissioner (3). In the
Addie case it was held that in order to be allowed, such
expenditure must be laid out as part of the process of profit
earning. Reference may be also made to the case of Mont-
real Coke and Manufacturing Company v. Minister of
National Revenue (4) where it was held that expenditure
to be deductible must be directly related to the earning of
income from the trade or business conducted.

I have previously referred to the case of Ricketts v.
Colgquhoun, the final judgment in which was given in the
House of Lords (5) and which was an appeal from an order
of the Court of Appeal affirming the order of Rowlatt J.

The facts are briefly given in the headnote as follows:

The Recorder of a provincial borough, who was a barrister residing
and practising in London, claimed to deduct from the amount at which
the emoluments of his office had been assessed for the purpose of income
tax under Sch. E of the Income Tax Act, 1918, certain travelling expenses
incurred by him in travelling from London to the borough and back, and
certain hotel expenses incurred while in the borough:—

Held, that the travelling expenses were attributable to the exercise
by the Recorder of his own volition in choosing to reside and practise
in London, and were not expenses which he was “necessarily obliged”
to incur and defray in the performance of his duties, nor were any of the

(1) (1941) SCR. 19 (4) (1944) AC. 126
(2) (1926) 11 T.C. 508 (5) (1926) AC. 1
(3) (1924) S.C. 231 at 235



26
1945

——
Manmarry
V.
MiN1sTER OF
NAaToNAL
REevENUE

Cameron

—

EXCHEQUER COURT OF CANADA [1946

expenses money which he was “necessarily obliged” to expend “wholly,
exclusively, and necessarily in the performance” of his duties, within the
meaning of r. 9 of Sch. E; and that, therefore, he was not entitled to
deduct the expenses in question from the amount of his assessment.

This decision had to do with Section 9 of Schedule E of

the Income Tax Act, which is as follows:

If the holder of an office or employment of profit is necessarly
obliged to incur and defray out of the emoluments thereof the expenses
of travelling in the performance of the duties of the office or employ-
ment, or of keeping and maintaining a horse to enable him to perform
the same, or otherwise to expend money wholly, exclusively, and neces-
sarily in the performance of the said duties, there may be deducted from
the emoluments to be assessed the expenses so necessarily incurred and
defrayed.

The important words there are “wholly, exclusively and
necessarily—in the performance of the said duties.” The
judgment in the main turned on the limitation of the words
“in the performance of his duties”.

Viscount Cave L.C. in his judgment at p. 4 said:

The expenses in question in this case do not appear to me to satisfy
either test. They are incurred not because the appellant holds the office
of Recorder of Portsmouth, but because, living and practising away from
Portsmouth, he must travel to that place before he can being to perform
his duties as Recorder and, having concluded those duties, desires to
return home. They are incurred, not in the course of performing his
duties, but partly before he enters upon them, and partly after he has ful-
filled them. No doubt the rule contemplates that the holder of an office
may have to travel in the performance of his duties, and there are offices
of which the duties have to be performed in several places in succession,
so that the holder of them must necessarily travel from one place to

Passing now to the claim to deduet the hotel expenses at Portsmouth,
this claim must depend upon the latter part of r. 9, which allows 'the
deduction of money, other than travelling expenses, expended “wholly,
exclusively and necessarily in the performance of the said duties” In
considering the meaning of those words it is to be remembered that a
decision in favour of the appellant would operate in favour, not only of
Recorders, but of any holder of an office or employment of profit who is
lisble to be assessed under Sch. E, and would or might enable every
holder of such & position to deduct his living expenses while away from
his home. It seems to me that the words quoted, which are confined to
expenses incurred in the performance of the duties of the office, and are
further limited in operation by the emphatic qualification that they must
be wholly, exclusively and necessarily so incurred, do not cover such a claim.
A man must eat and sleep somewhere, whether he has or has not been
engaged in the administration of justice. Normally he performs these
operations in his own home, and if he elects to live away from his work, so
that he must find board and lodging away from home, that is by his own
choice, and not by reason of any necessity arising out of his employment;
nor does he, as a tule, eat or sleep in the course of performing his duties,
but either before or after'their performance.
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At p. 7 Lord Blanesburgh said:

..But I am also struck by this, that, as it seems to me, although un-
doubtedly less obtrusively, the language of the rule points to the expenses
with which it is concerned being only those which each and every occu-
pant of the particular office is necessarily obliged to incur in the perform-
ance of its duties—to expenses imposed upon each holder ex necessitate of
his office, and to such expenses only. It says: “If the holder of an office”—
the words, be it observed, are not “If any holder of an office”—"is obliged
to incur expenses in the performance of the duties of the office”—the duties
again are not the duties of his office. In other words, ‘the terms employed
are sirictly, and, I cannot doubt, purposely, not personal but objective:
the deductible expenses do not extend to those which the holder has to
incur mainly and, it may be, only because of circumstances in relation to
his office which are personal to himself or are the result of his own
volition. ..

And at p. 9:

..I cannot myself see why the appropriate expenditure by a Recorder
{iving at Portsmouth in his own home during sessions is not as much wholly,
exclusively, and necessarily expended in the performance of his duties as is
the cost of the appellant’s room at a hotel. The truth is that these expenses
cannot in either case be properly so described; they are personal in each case
to the Recorder—expenses to be defrayed out of his stipend, but in no way
essential to be incurred that he may earn it.

It is to be observed that the words in the English statutes
are “in the performance of his duties.”” In our Income
War Tax Act the words are “for the purpose of earning
the income”. Were it not for the judgments above
referred to and which have interpreted the words of our
Act, I would have been of the opinion that the words
“for the purpose of earning the income” had a different
meaning than the words “in the performance of his duties”
but they have been interpreted as meaning “in the process
of earning the income”, a meaning very similar to the words
in the English Act.

It follows, therefore, adopting the interpretation laid
down in the Dominion Natural Gas Company case (supra)
that to be allowed, the expenses must have been incurred in
the process of earning the income.

The Legislative Assembly Act of the Province of
Alberta makes it quite clear that the allowance paid to
a member is conditional on his attendance at the ses-
sions of the legislature. It is at the sessions that he is in
the process of earning his income and not when he is
travelling to Edmonton from Calgary or while he is eating
or sleeping.
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The process of earning the income—that is attend-
ance at the Legislature, is the same for a member who

.
Munsrer op FeSides elsewhere than at Edmonton as for one who

NaTtionar
Revenvue

Cam—;;n
DJ

normally resides there. If, therefore, the present claim-
ant were entitled to deduction for board and lodging
there seems no valid reason why a member residing nor-
mally in Edmonton would not be equally entitled. (See
the above quotations from the judgment of Lord Blanes-
burgh in the Ricketts v. Colguhoun case).

Following, therefore, the decisions which I have cited,
I must reach the conclusion that the appellant fails under
this section also.

As to the expenses claimed for travelling, I find that
they are properly disallowed under this section, for as
previously indicated, the actual travelling expenses for
going to and returning from the sessions were provided
by the Legislature and the other trips were clearly not
made exclusively for the purpose of earning the income.

The respondent also relies on the provisions of Sec-
tion 6. 1(2) of the Act, which reads:

In computing the amount of the profits or gains to be assessed a deduc-
tion shall not be allowed in respect of (f) personal and living expenses.

The expenses here claimed deductions by the appel-
lant as permissible deductions for board and lodging were
clearly living expenses, but I do not construe this subsec-
tion as being quite as absolute as it appears. It must
be read in connection with other sections, including sec-
tion 5. 1(f) and 6. 1(a), but as I have found that the
appellant cannot succeed under these sections and as I
have not been referred to any other section where such
an allowance could be made, I must conclude that the
appellant must fail under the provisions of this subsec-
tion,

In the appellant’s argument I was urged to consider
the fact that in England deductions are allowed to mem-
bers of Parliament in respect of travelling expenses,
limited possibly to such expenses in going to and from
Westminister to their constituencies. Such allowances
are made under a special section of the English Act,
section 10 of Sch. E. being as follows:

Where the Treasury are satisfied with respect to any class of persons in
receipt of any salary, fees, or emoluments payable out of the public rev-
enue that such persons are obliged to lay out and expend money, wholly,
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exclusively, and necessarily in the performance of the duties in respect of 1945
which such salary, fees, or emoluments are payable, the Treasury may fix ME;FY

such sum, as in their opinion represents a fair equivalent of the average

annual amount laid out and expended as aforesaid by persons of that class, Mrnister oF

and in charging the tax on the said salary, fees, or emoluments, there shall NaTiowarL

be deducted from the amount thereof the sum so fixed by the Treasury: Revenve
Provided that if any person would, but for the provisions of this rule, o0

be entitled to deduct a larger amount than the sum so fixed, that sum may DJ.

be deducted instead of the sum so fixed. -—

This section does not appear in our Act and it is a
special provision for those whose incomes are out of
public revenue and confers on the Treasury the power to
determine the amount to be allowed for persons of that
class. In the absence of any such provision in our Act
I cannot give effect to the argument of the appellant’s
counsel that it should be allowed to members of Parlia-
ment and members of Legislatures in Canada, although,
as he urges, it might well be considered “fair and just”.

My attention was also directed by counsel for the
respondent to section 75(2) of our Act, giving the Min-
ister power to make regulations necessary for carrying
the Act into effect, ete. and to authorize the Commis-
sioner to exercise such of his powers in that regard as
could in the opinion of the Minister be conveniently
exercised by the Commissioner.

It was pointed out that the authorization by the Min-
ister appointing the Commissioner to exercise such powers
is dated August 8, 1940, and was published in the Canada
Gazette on September 13, 1941, p. 832, and that pursuant
thereto a regulation established by the Commissioner was
published by him in the Canada Gazette on February 15,
1941, part of which under the heading “Taxation of Sal-

aries” is as follows:

Please note that for 1939 and subsequent years all employees are to
be taxable on any salaries or wages received without deduction by way of
expenses.

My only comment in this regard would be that any such
regulation must be deemed necessary for carrying the Act
into effect and could not of itself affect the right of a tax-
payer to deductions authorized under the Act.
For the reasons which I have stated the appeal fails and is
dismissed with costs.
Judgment accordingly.
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BrrweeN:

255 TEMAN T. THOMPSON, of Red Head, SUPPLIANT:
June 8 New Brunswiek .................... g
Oct. 5 AND

HIS MAJESTY THE KING......... ResPONDENT.
BETWEEN: AND

WILLIAM O. ANTHONY, of Red Head, SUPPLIANT:

New Brunswiek ...........coo.ns. !
AND

HIS MAJESTY THE KING......... RESPONDENT.

Crown—Petitions of Right—Exzchequer Court Act R.8.C. 1927 c¢. 34, s.
19(¢c)—Injury to property—Negligence of Officer or Servant of the
Crown—Scope of duties and employmenti—Measure of damages.

Barn and contents of suppliants were destroyed by fire as a result of being
struck by a tracer bullet fired by a member of the military forces
of His Majesty in the right of Canada, who was being transported
from Fort Mispee, N.B, to Partridge Island, N.B.

Suppliants seek to recover damages from the Crown, for such injuries
to their property.

Held: That the wrongful aet of firing the tracer bullet at the barn, was
not so connected with the authorized act, of getting the soldier
conveyed to the place where he was to go, as to be a mode of doing
it. It was an independent act and the respondent is not responsible,
C.P.R. v. Lockhart (1942) 111 LJPC. 116 Goh Choon Seng v. Lee
Kim Soo (1925) 133 L.T.R. 65 applied.

2. That an unloaded rifle is not an intrinsically dangerous article, but
once it is loaded it becomes an intrinsically dangerous article.
Donoghue v. Stevenson (1932) 101 LJ.P.C. 119 applied.

3. That the non-commissioned officers in charge of the party were negli-
gent in failing to stop the firing. It was their duty to get the party
transported and to see that all military orders were carried out dur-
ing the move and this would include the order that the members
must not fire their rifles except on an order of an officer.

4. That the destruction of the barn was a natural consequence of this
negligence. A reasonable person would have foreseen such damage
and the non-commissioned officers ought to have seen it. Glasgow
Corporation v. Musr (1943) 112 LJP.C. 1 applied.
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5. That the measure of damages is the value of the property at the time 1945
of its destruction, based upon its market value at that time, but in —
arriving at that value, the original cost less depreciation as well as VXEE(;‘;? :
the replacement cost at the time of its destruction less depreciation, v,
may be taken into consideration. Rosseau v. Lynch & Fournier Tme King
(1931) 4 D.LR. 595 (NB.C.A)); Empire Marble and Tile Company AND

v. Northwestern Ulilities Lid. (1933) 3 WWR 225 followed end AN T.
applied.

THE %'LING
PETITIONS OF RIGHT by suppliants claiming O’'ConnorJ.

damages against the Crown for loss by fire alleged to ~—

have been caused by the negligence of members of the

military forces of His Majesty in the right of Canada

while acting within the scope of their duties and

employment.

The action was tried before the Honourable Mr. Jus-
tice O’Connor, at. St. John, N.B.

+ C. F. Inches K.C. and N. B. Tennant for suppliants.
E. J. Henneberry, K.C. and W. A. Ross for respondent.

The facts and questi;)ns of law raised are stated in the
reagons for judgment.

O’ConNoRr, J. now (October 5, 1945) delivered the
following judgment:

The suppliants bring these petitions of right claiming
damages from the Crown (a) in the sum of $5,400 for
the destruction of a barn owned by the suppliant Anthony
and (b) in the sum of $705 for the destruction of chattels
stored in the barn, owned by the suppliant Thompson,
which they allege was caused by the negligence of mem-
bers of the military forces of His Majesty in the right of
Canada, and as such, servants of the Crown, while acting
within the seope of their duties or employment.

A draft of gunners of the 4th Coastal Battery was being
transported in trucks along the highway from Fort Mispec
to the City of Saint John, New Brunswick. While some of
the gunners, using blank ammunition, were discharging
their rifles out of the back of the truck, one Gunner Arthur
Morin joined in the firing using live ammunition. He fired
a tracer bullet at the barn of the suppliant Anthony with
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1945 the result that the barn caught fire and was destroyed
Wrzzia O. together with the contents owned by the suppliant
ANTfOM Thompson.

Tan Kva - Both actions were tried together, and owing to the ill-
%‘gngﬁsgn ness of Morin and the absence overseas of some of the

v, witnesses, the evidence taken at Morin’s trial held on
Tae Kmve September 8, 1944, was by agreement between counsel

O'Comnor J. accepted as part of the record.

T Live ammunition was issued and carried by all ranks
because of the nature of their duties at Fort Mispec.
Whenever a scheme or test was to take place, the live

+ ammunition was called in and blank ammunition issued.
Each man had to account strictly for the live ammuni-
tion that had been issued to him and then blank ammu-
nition was issued to him for the scheme. When the
“test” was over the blank ammunition was recalled and
live ammunition issued. A careful record of the live
ammunition issued and recalled was kept at all times.
When blank ammunition was recalled it was impossible
to check the same, because during the “test” the men
fired from time to time and the officers had to accept the
men’s word for the amount each had fired and the bal-
ance to be turned in.

Orders prohibited firing except upon the order of an
officer.

The reason for the careful check of live ammunition is
obvious.

Prior to the departure of the draft for Partridge Island
the live ammunition issued to the battery had been
checked and found in balance.

Morin had been in charge of a gun store at Fort Mispec
but had become ill and, after turning in his live ammuni-
tion to the proper authority and turning his key of the
gun store over to his successor, Gunner Bradley, was taken
to hospital.

On his return from hospital, and just before the depar-
ture of the draft, Morin went to Bradley and asked
for the key to enable him to get some of his personal
effects from the building in which the gun stores were
kept. The store was kept under lock at all times and the
key entrusted to one man only. Morin induced his suc-
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cessor to give him the key and while there Morin stole 1945

about 26 cartridges from one of the Bren guns, consist- Wn,mmo

ing of incendiary, tracers and ball. He then returned ANT§°NY

the key and departed with the draft for Partridge Island. THE Kma
Some of the gunners commenced firing blank ammuni- Teman T,

tion out of the back of the truck, and Morin fired 26 TH"%"“N

cartridges, ball, incendiary and tracer. The firing com- Tar Kive

menced close to Fort Mispee and continued on for a dis- o'ConnorJ.

tance of 15 miles. Morin stated that, “I fired the last shot —

in Saint John (City) by the Marsh bridge”. Others con-

tinued to fire in Haymarket Square, in the City of Saint

John, and when on the ship while it was proceeding out

into the harbour.

When the truck in which Morin was being transported
reached a point opposite the barn of the suppliant
Anthony, Morin aimed at the barn and fired. An empty
cartridge case of a tracer bullet was picked up, after the
fire, on the highway at a point opposite the barn.

I find that Morin fired a tracer bullet at the barn of
the suppliant Anthony and that this resulted in the
destruction of the barn and the chattels by fire.

Morin was charged that he did unlawfully and wilfully
damage by day the barn of the suppliant Anthony, by
setting fire to the same through the means of a bullet
from a firearm discharged by him. He made a full con-
fession to the Royal Canadian Mounted Police, pleaded
guilty, and was sentenced to “a year deferred sentence”.

Under Section 50(a) of the Exchequer Court Act as
enacted in 1943 for the purposes of determining liability
in any action by or against His Majesty, a person who
was at any time since the 24th day of June, 1938, a mem-
ber of the naval, military or air forces of His Majesty in
the right of Canada shall be deemed to have been at
such time a servant of the Crown. I find that Arthur
Morin, Sergeant-Major H. E. Williams and Lance Bom-
bardier Haynes were members of the 4th Coastal Battery,
were at the time in question members of the military
forces of His Majesty in right of Canada and under this
section are deemed to have been servants of the Crown.

50138—3a
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The suppliants submit:—

(1) That Morin, acting within the ‘scope of his
employment as a servant of the Crown, negligently dis-
charged a tracer bullet at the barn causing the damage
complained of.

The respondent submits that in discharging his rifle
at the barn Morin was not acting within the scope of his
employment as a servant of the Crown.

In C.P.R. v. Lockhart (1), the following statement
appears at page 117:

The general principles ruling a case of this type are well known, but,
ultimately, each case will depend for decision on its own facts. As regards
the principles their Lordships agree with the statement in Salmond on
Torts (9th ed.), p. 95, namely: “It is clear that the master is responsible
{for acts actually authorized by him: for lability would exist in this case,
even if the relation between the parties was merely one of agency, and not
one of service at all. But a master, as opposed to the employer of an
independent contractor, is liable even for acts which he has not authorized,
provided they are so connected with acts that he has authorized that
they may rightly be regarded as modes—although improper modes—of
doing them. In other words, a master is responsible not merely for what
he authorizes his servant to do, but also for the way which he does it

On the other hand, if the unauthorized and wrongful act of the
servant is not so connected with ihe authorized act as to be a mode of
doing it, but is an independent act, the master is not responsible; for in
such a case the servant is not acting in the course of his employment,
but has gone outside of it.”

The first question is, what was the scope of Morin’s
duties? He was at that time being transported from
Fort Mispee to Partridge Island, so his duty was to sub-
mit himself for transportation or, in the language of Duff
CJ. in CP.R. v. Lockhart (supra) and quoted with

approval in the Privy Council decision at page 116,
...he (Stinson) was performing a duty of ihe service in getting himself
conveyed to the place where it was his duty to go.

Morin’s wrongful act (in discharging the bullet at the
barn) was not- so connected with the authorized act (of
getting himself conveyed to the place where it was his
duty to go) as to be a mode of doing it. In Goh Choon
Seng v. Lee Kim Soo (2), and set out again in C.P.R.
v. Lockhart (supra) at page 117, the Privy Council classi-
fied the cases on this matter and set out the third classi~
fication as one where the servant is doing some work
which he is appointed to do but does it in a way which

(1) (1942) 111 LJPC. 116 (2 (1925) 133 L.TR. 65
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his master has not authorized and would not have author- 1945

ized had he known of it. It cannot be said in this case WmoaaO.
that Morin’s firing his rifle at the barn was a way or mode ANTLNNY
of doing that work which he was appointed to do, ie., get Tus King

himself transported. Temaw T,
I hold that it was an independent act and the respon- - =OMPSON
dent is not responsible. Tre King

(2) That superior officers of Morin, acting within the O’ConnorJ
scope of their employment, entrusted an intrinsically ~
dangerous article, namely, a -303 rifle, to the said Morin
and negligently failed to prevent him from procuring
ball and/or incendiary ammunition for such rifle and/or
from discharging such rifle at the barn.

I find that an unloaded -303 rifle is not an intrinsically
dangerous article, Donoghue v. Stevenson (1) at page

135:

it is only when the gun is loaded or the apparatus charged with gas
that the danger arises.

I find that proper precautions were taken to prevent
unauthorized persons from obtaining ammunition.

(8) That Peter J. Bradley was negligent in permit-
ting Morin to have access to the gun stores.

I hold that Bradley was negligent in this, but that the
destruction of the barn as a result of this negligence was
not what a reasonable person would or ought to have
foreseen. Glasgow Corporation v. Muir (2), page 7.

(4) That someone was negligent in not guarding
against Bradley’s breach of duty.

There is no evidence of such negligenece.

(56) That not sufficient effort was made to relieve the
men being transferred of ammunition in their posses-
sion, blank or otherwise, as required by military regula-
tions and by dictates of due care under the circum-
stances.

There is no evidence of this, and on the contrary there
is evidence that a proper system was installed to prevent
gunners from having either live or blank ammunition in
their possession except at times when one or other form
of ammunition was authorized.

(1) (1932) 101 LJP.C. 119 (2) (1943) 112 LJPC. 1
50138—3%a
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(6) That both Sergeant-Major Williams and Lance
Bombardier Haynes were negligent in that neither of
them attempted to stop the indiscriminate firing until
the trucks reached Haymarket Square in the City of
Saint John, about 6 miles beyond the barn and 15 miles
from Fort Mispec. The firing started shortly after the
trucks left Fort Mispec.

Sergeant-Major Williams was in charge of the party.
His duty was to get the party transported to the City of
Saint John. He was in command of the party so that it
was his duty and it was also the duty of Lance Bombardier
Haynes to see that all proper military orders were carried
out during the move. There was a military order that gun-
ners must not fire their rifles except on an order of an
officer. These non-commissioned officers knew or should
have known of that order. Sergeant-Major Williams
eventually carried out the order but only after the firing
had been going on for a distance of 15 miles.

Morin in answer to a question, “Who else on the truck
fired live ammunition?”, said, “I never heard any fired.
I can tell the difference between a blank and a live round,
when it is fired”. The non-commissioned officers should
have been able to tell the difference in the sound between
live and blank ammunition. If they could tell the differ-
ence then they knew that live ammunition was being fired.
If they could not tell the difference then they should have
assumed that it was live ammunition. And therefore in
either event they should have at once carried out the order
that prohibited the gunners from firing, and to do so was
clearly within the scope of their employment.

Sergeant-Major Williams gave evidence that when they
first left Fort Mispec they were passing through an area
in which a test (military manoeuvre) was being conducted
and in which firing of blank ammunition might be taking
place, and he could not tell from the sound where the firing
was coming from,

He next states that as the trucks proceeded along and
he heard the noise, he thought one of the trucks was back-
firing,.
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In his evidence Sergeant-Major Williams said: “I didn’t 1948
stop the truck because I had a certain limited time to get Wittaas O.
to the boat and I didn’t stop to investigate because know- ANTHONY
ing this alarm was on, it was nothing new to hear blank Trr Kmne
shots being fired. I wasn’t sure at the time it was blank rpuay T.
shots—I couldn’t swear to that—but it sounded to me like THOI‘;PSON
blanks”, and again, “I only had a short time to get to Tmm Kixe
the boat and load all our equipment on the boat”. O'Connor J.

In my view he knew the firing was going on and that —
he should bhave stopped it, but because he was pressed for
time he did not do so. As a sergeant-major he knew or
should have known the difference in sound between a
truck backfiring and shots from rifles.

Lance Bombardier Haynes, who was riding in the truck
with Morin, must have known that the men were firing
all the way along.

I find that both Sergeant-Major Williams and Lance
Bombardier Haynes knew that these gunners were firing
from the back of the truck from Fort Mispec to Haymarket
Square, and that their failure to stop this firing was negli-
gence.

The destruction of the barn and the chattels was a natural
consequence of this negligence. A reasonable person would
have foreseen such damage, and the non-commissioned
officers ought to have foreseen it, see Glasgow Corpora-
tion v. Muir (supra).

Once the rifle is loaded it becomes in itself an intrin-
sically dangerous article and requires, in the language of
Lord McMillan in Donoghue v. Stevenson (supra) at page
143, “the high degree of care amounting in effect to insur-
ance against risk”, and again on the same page, “a degree
of diligence so stringent as to amount practically to a
guarantee of safety”.

In view of the conclusion which I have reached, it is not
necessary for me to deal with a number of the other ques-
tions raised.

The measure of damages is the value of the property
at the time of its destruction, based upon its market value
at that time. And in arriving at that value, the original
cost of the building and depreciation thereon, as well as
the replacement cost as at the time of its destruction, less
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depreciation and less the value of the salvage, may be
taken into consideration. Rousseau v. Lynch & Fournier

(1) and Empire Marble & Tile Coy. v. Northwestern Utili-
ties Ltd. (2).

The suppliant Anthony gave evidence that he had con-
structed the barn 20 years ago at a cost which he now
estimates at $3,844.10. He told the Royal Canadian
Mounted Police three or four days after the fire that the
barn had cost him $3,500. At Morin’s preliminary hearing
Anthony swore that the damage “of the whole thing”,
which I presume means the barn and contents, was in the
vicinity of $4,000.

He had used the barn only for storage during the last
twelve years and for the last four or five years the
neighbours had been using it for storage without rent of
any kind. During the last twenty years only minor repairs
had been made. The assessed value of his whole farm of
over 400 acres, including buildings, was $1,200. The barn
was large, 56" x 40’—on concrete foundations 10” at top
all round—the floor was concrete except a part 16’ x 20’
The posts were 20’ and on top was a double hip roof of
boards and shingle. The barn was wired for electric light-
ing and there were fourteen 10” x 12” windows and two
8” x 10”. There were three doors all made of spruce—one
18’ to the threshing floor and one to the cow barn of 5
x 8.

On behalf of the suppliant Anthony, Mr. Bates esti-
mated the replacement value at $5,434 less 20 per cent
depreciation, viz. $4,347.

On behalf of the respondent Mr. Flood estimated the
replacement value at $5,200 and he felt that 25 per cent
to 30 per cent should be deducted for depreciation leaving
$3,640 if less 30 per cent and $3,900 if less 25 per cent.

Both valuators based these estimates on Anthony’s recol-
lection of what he put into the barn and on the measure-
ments of the remains of the barn.

Both estimates are based on the replacement value as at
the date of the destruction of the barn and, of course,
after deducting the value of the ‘“salvage” such as the
concrete floor.

(1) (1931) 4 D.LR. 59. (2) (1933) 3 W.W.R. 225.
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I fix the loss in respect of the barn at $3,500.
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1945

On the damage suffered by the suppliant Thompson, the Wrzias O.

only evidence before me is Thompson’s estimate of the

ANTHONY
V.

quaniity of hay, oats and straw destroyed, and he then put THEAIE)ING
a value on this quantity. He paid $175 for the separator Teman T.
in 1939 and said he could buy one to-day for $250. He THOM“"N
told the Royal Canadian Mounted Police a few days after Tas Fva

the fire that the separator was worth $150.

I find that the amount of damages to which the suppliant
Thompson is entitled is the sum of $600.

The suppliants will therefore be entitled to their costs
to be taxed, with only one counsel fee because the two

cases were tried together.
Judgment accordingly.

ENTRE:

PIERRE BOUTHILLIER, cultivateur, de la paroisse
de St-Antoine de Longueuil, district de Montréal,

REQUERANT ES-QUAL.;
ET

SA TRES EXCELLENTE MAJESTE LE RO],
INTIME.

Petition of right—Negligence—Exchequer Court Act, R.S.C. 1927, ¢. 34
8s. 19 (c), 60A—Onus of proof upon suppliant to establish that claim
meets all the requirements of the sections—Crown not responsible
for damages resuliing from megligence of officer or servant of the
Crown, while not acting within the scope of his duties or employ-
ment.

In the evening of August 26, 1942, Sergeant-Major Berry, an enlisted
soldier in the Canadian army stationed at St. Helen’s Island, was
driving a motor truck, belonging to the Department of National
Defence on the road from Chambly to St. Hubert airport, when
he hit the suppliant’s daughter, Denise Bouthillier, a minor, causing
serious injury to her. Sergeant Berry was not on duty when the
accident happened. After his dufies for the day had been com-
pleted he had taken the truck without permission, after permis-
sion to take it had been refused, in order to visit the St. Hubert air
port for his own purpose. The pefation of right was filed in this
Court in November 18, 1943, but had been received by the Sec-
retary of State on or before August 23, 1943.

Held: That since the Secretary of State had received the petition of
right within a year from the date of the accident the cause of action
was not barred by prescription.

’Connor J.

1945

—
May 7, 14
Nov.29
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2. That in a claim under section 19 (¢) of the Exchequer Court Act the
onus of proof is on the suppliant to establish positively that the
claim meets all the requirements of the section.

3 That while the injury to the suppliant’s minor daughter resulted from
the negligence of Sergeant-Major Berry in driving the respondent’s
truck, the suppliant has failed to establish that Sergeant-Major
Berry was acting within the scope of his duties or employment at
the time of such negligence and the Crown is not responsible there-
for.

4. That even if there was negligence on the part of a servant of the
Crown in failing to prevent Sergeant-Major Berry from taking the
truck this was not the cause of the injury suffered by the suppliant’s
minor daughter and the Crown is not responsible therefor.

Perrrion oF RicET. Claim by the suppliant in his
capacity as tutor of his minor daughter for damages suf-
fered by her resulting from the negligence of an officer
or servant of the Crown while acting within the scope of
his duties or employment.

The trial was heard before the Honourable J. E.
Michaud, Deputy Judge of the Court, at Montreal.

Hon. Vincent Dupuis K.C. and Jean Paul Gagné for
suppliant.

Adélard Lachapelle K.C. for respondent.

The facts and questions of law raised are stated in the
reasons for judgment.

MicuaAup D.J., now (November 29, 1945) delivered the
following judgment:

Par sa pétition de droit, le requérant, en sa qualité de
tuteur de sa fille mineure Denise Bouthillier, réclame de
I'intimé la somme de $10,644.00 pour dommages résultant
d’un accident survenu & ladite Denise le 26 aotit 1942
sur la route de Chambly, en la paroisse de Saint-Antoine
de Longueuil, district de Montréal, province de Québec.

Le requérant dans sa pétition allégue en substance:—

Que le 26 aolit 1942, vers les 9 heures du soir, ladite
Denise Bouthillier, accompagnée de trois autres jeunes
filles, marchait du e¢6té droit du chemin de Chambly et se
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dirigeait vers le village de Saint-Hubert, lorsqu’elle fut — 1945
frappée par un camion, propriété de 'intimé, et conduit Prres
au moment de I'accident par un officier de la couronne, B°UTH§“"E“
alors qu’il était dans l’exercice de ses fonctions comme ILe Ror
membre des forces armées de Sa Majesté; Michaud D.J.
Que le chemin 3 lendroit de Vaccident a une largeur =
d’environ 35 pieds; contient trois avenues marquées de
barres blanches; qu’il n’y avait aucun automobile venant
en sens inverse, ni aucune autre obstruction au moment
de Paccident et que de plus il y avait une lumiére de rue
4 l’endroit exact ol 'accident est arrivé;
Que P’accident a été causé par la faute, incurie et né-
gligence dudit serviteur de la couronne, membre des
forces armées de Sa Majesté, et alors conduisant un ca-
mion de la Défense nationale;
Que par suite dudit accident, ladite Denise Bouthillier
se trouvait dans un état fort grave et fut d’urgence con-
duite & I'hopital Notre-Dame ot 'on constata chez elle
une commotion cérébrale, une fracture du coude gauche,
une fracture des os de la jambe, une plaie au front, une
forte contusion rénale gauche avee hématurie abondante,
ainsi que plusieurs autres blessures;

Que ladite Denise Bouthillier fut hospitalisée & I'ho-
pital Notre-Dame audeld de deux mois;

Quelle souffre d’incapacité partielle de 50 pour cent
d’une fagon permanente.

Pour défense & la pétition de droit le procureur-général
du Canada, au nom de Sa Majesté le Roi, plaide en sub-
stance:

Que la voiture automobile appartenant 3 l'intimé au
moment de I’accident, n’était pas conduite par un officier
ou un employé de l'intimé dans 'exercice de ses fonctions;

Que la voiture automobile qui aurait heurté Denise
Bouthillier avait été prise sans permission par le sergent-
major, Alfred Berry, 4 Pinsu de ses supérieurs pour aller
faire une course pour son compte personnel, et c’est au
cours de cette course que 'accident a été provoqué par la
négligence et 'imprévoyance de ladite Denise Bouthillier
qui vint se jeter au devant du camion de V'intimé en vou-
lant rejoindre ses sceurs et cousines s'en allant en avant
d’elle;
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1945 Que les dommages réclamés par le requérant sont exa-
Prmree  g6rés;
BouraILLIER

. Que si ladite Denise Bouthillier avait pris la précaution
Le Ror  de regarder en arriére d’elle avant de venir se mettre & la
MichaudD.J.gauche de celles qui la précédaient, elle aurait vu venir le-
7 dit camion et aurait évité de se mettre en avant dudit ca-
mion au moment ol il était impossible au chauffeur de
Péviter.

L’intimé plaide en plus prescription, comme suit: “La
requéte en cette cause a été signifiée que le 18 novembre
1943, le recours du requérant, s’il en avait un, ce qui est
nié, serait preserit par la prescription d’une année.”

En réponse le requérant nie les allégués contenus dans
la défense de I'intimé, et au plaidoyer de prescription ré-
plique en substance: “Que le Secrétaire d’Etat ayant recu
ladite requéte dans ’année de l’accident, & savoir le ou
avant le 23 aofit 1943, ce moyen de défense est mal fondé
en fait et en droit”. Je crois que le requérant a raison sur
ce point. Hansen v. The King (1).

La preuve révéle que le 26 aolit 1942, entre huit et dix
heures du soir, le sergent-major Alfred Berry de l'armée
canadienne, agé de 48 ans et stationné au camp d’interne-
ment de I'Ile Sainte-Héléne, accompagné du sergent Good-
win du méme camp, conduisait un camion de la Défense
nationale sur la route de Chambly vers I'aérodrome de
Saint-Hubert.

Les deux officiers non-brevetés portaient chacun 1’uni-
forme de I'armée canadienne. Le sergent-major Berry ex-
plique les circonstances de I'accident de la facon suivante:
(page 4 de sa déposition) “Well, it came on so quickly,
there was a car, had just approached in the opposite direc-
tion, and right on top of me I could see three or four per-
sons on the highway, walking the same way as I was driv-
ing, and I immediately swerved out and very close,—we
didn’t hit them—rvery close, and so far as I can remember
there were at least three of four abreast, walking on the
pavement, and I swerved out and passed, and I said to the
Staff-Sergeant ‘God, that was close, do you think we had
better stop’? I said ‘Did we hit anybody? He said ‘We
had better stop and look.” He said ‘T don’t think we did
hit anybody, but we had better stop.” I proceeded on until

(1) (1933) Ex. C.R. 197.
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I found a place to pull off the pavement, and then went %
back and found out. It wasn’t the front of the truck. I  Pmess
don’t know whether she had put up her arm, or what BoUTH,J”‘m“
happened. She seemed to be moving, one of the three, Lz Ror
one of the four. We didn’t hit them with the front of theMlcha,udDJ
truck, no part of the front. It must have been the side
or the back. Not the front. We didn’t know we had hit
anybody until we had gone back, and when we went back,
that is when we had our big shock. When we found out
we had hit one of the girls.”

Berry prétend qu’il conduisait & une vitesse de 20 & 25
milles & ’heure.

Simone Bouthillier témoigne a l'effet qu’elle marchait
sur le bord de la route avec sa sceur Denise; qu’elle enten-
dit venir un camion trés vite en biaisant sur elles; qu’aprés
avoir frappé Denise le camion continua sur la route jus-
qu’a ce qu’elle le perdit de vue; qu’il n’y avait pas d’autre
trafic sur la route.

Cette preuve de Simone est corroborée par une autre
sceur Jacqueline et une cousine Anita Bouthillier.

Aprés que Denise inconsciente efit été transportée chez
elle, Berry et Goodwin se présentérent.

A Yenquéte trois médecins ont témoigné pour établir
d’une facon péremptoire que par suite de Paccident Denise
a souffert de toutes les blessures et douleurs alléguées dans
Ia pétition; qu’elle a été hospitalisée audeld de deux mois;
qu'elle souffre d’incapacité partielle permanente de 5 pour
cent au rein gauche et de 15 pour cent & la jambe gauche.

Je suis d’opinion que l'accident qui occasionna des bles-
sures graves, des souffrances et une incapacité partielle per-
manente & Denise Bouthillier, fille mineure (elle était agée
de 15 ans lors de l'accident) du requérant és-qualité, est
di & la négligence du conducteur d’'un camion de 'armée
canadienne, le sergent-major Alfred Berry. Si j’avais &
rendre jugement contre lui personnellement, je I'obligerais
A payer au requérant és-qualité, les dommages suivants:

Comptes de médecins et d’hopital.. . § 904.59
Souffrances physiques .............. 200.00
Incapacité partielle permanente. . 2,000.60

Total ...oovve o . .. $3104.59
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Cependant le requérant réclame des dommages de Sa

Pren Majesté le Roi et non d’Alfred Berry, il s’agit donc en
BouTHILIR 1600yrrence d’assigner la part de responsabilité de I'intimé,

Le Ror

Sa Majesté.

MichaudDJ. Le cas qui nous oceupe est régi par les articles 19(c) et

50A de 1a Loi de la Cour de I’Echiquier ainsi rédigés:

50A. Aux fins de déterminer la responsabilité dans toute action ou
autre procédure inlentée par ou contre Sa Majesté, une personne qui, en
tout temps depuis le vingt-quatridme jour de juin mil neuf cent trente-
huit, était membre des forces navales, militaires ou aériennes de Sa
Majesté pour le compte du Canada, est censée avoir été & cette époque
un serviteur de la ‘Couronne.

19. La Cour de I'Echiquier a aussi juridiction exclusive en premiére
instance pour entendre et juger les matiéres suivantes:

(¢) Toute réclamation contre la Couronne provenant de la mort de
quelqu'un ou de blessures & la personne ou de dommages & la propriété,
résultant de la négligence de tout employé ou serviteur de la Couronne
pendant qu’il agissait dans I'exercice de ses fonctions ou de son emploi.”

I1 est admis que le 26 aofit 1942, le sergent-major Alfred
Berry, conduisant un camion de Parmée canadienne sur la
route de Chambly et occasionnant des blessures graves a
la personne de Denise Bouthillier par sa négligence était
alors un serviteur de la Couronne aux termes de l’article
50A précité. /

Au moment de l’accident agissait-il dans 1’exercice de
ses fonctions ou de son emploi? Entrait-il dans les fone-
tions du sergent-major Berry, comme officier de I'armée
canadienne, de se trouver sur la route de Chambly entre
huit et neuf heures du soir, le 26 aofit 1942, et de conduire
un camion de Sa Majesté & ce moment la.

A Tappui de ce point essentiel, le requérant n’a offert
aucune preuve directe établissant le fait qu’au moment de
Paccident dont il se plaint, Berry agissait dans ’exercice
de ses fonctions ou de son emploi comme sergent-major
ou simple troupier de 'armée canadienne. Il §’en rapporte
exclusivement 3 sa déclaration, dont les allégués sont niés
par 'intimé, et plus particuliérement au paragraphe de sa
pétition ainsi libellé:

(6) Quelle invoque la présomption de la faute établie contre l'intimé
par la Lol des Véhiculessmoteurs S.R.Q. 1941, chap. 142, section 53.

11 incombe au requérant d’établir positivement que sa
réclamation rencontre toutes les conditions de I’article 19,
paragraphe (c), ce qu’il n’a pas fait.
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Voir McArthur v. le Roi (1) Thorson, J.: 1945
Unless the suppliant can bring his claim within terms of the Statute  pgppy
this Court has no jumsdiction to entertain his petition. BouTHILLIER

V.
Méme g'il pouvait y avoir présomption de faute contre la Le Ror
Couronne, ce que je ne suis pas prét & admettre, cette pré- MichaudD.J.
somption est refutée par la preuve faite & Penquéte. -

Le sergent-major dans son témoignage dit:

Ezxamined by Mr. Adelard Lachapelle, K.C.:

Q. Mr. Berry, were you in the Canadian Army on the 26th of August,
19427—A I was.

Q. Where were you stationed?—A. St. Helen’s Island Internmeni
Camp.

Q. In what capacity were you serving there?—A. I was Camp Ser-
geant Major.

Q. Camp Sergeant Major?—A. Yes.

Q. Now, did you take a truck on the night of the 26th of August,
1942?7—A. I did.

Q. Did you ask permission to take that truck?—A. I asked the
Quartermaster Sergeant for permission and he told me not to take it.

By the Court:
Q. You took an Army truck?—A. Yes.

By My. Lachapelle:
Q. Before taking it, you had asked permission?—A. Yes.
Q Of the Quartermaster Sergeant?—A. Yes.
Q. And he had refused it?—A. Yes.
Q. Nevertheless, you took the truck, although he had refused it?—
A. 1 took the truck later.
Q. Who was with you?—A. Staff Sergeant Goodwin

By the Court:
Q. You say you had asked permission of whom?—A, The Camp
Quartermaster Sergeant.
Q. Who was he?
Q. QM.S. Bonin, who was in charge of transportation at the camp.

By Mr. Lachapelle:

Q. Is that the same Bonin who was heard as a witness on the part
of the Petitioner?—A. Yes, that is him in court (Witness indicates the
previous witness Bonin).

Q. Tell the Court what happened. You were taking that truck
to go where?—A., We were going out just to see the airport at St.
Hubert, no particular duty.

By the Court:

Q. You were going where?—A. Just going out to look at the air-
port at St. Hubert. We had never been there. Staff Sergeant Goodwin
and I were both strangers in Montreal and our duties were finished for
the day. We could not get out in the daytime and I suggested we go
for a little drive.

(1) [1943]1 Ex. CR. 77.
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Albert Joseph Bonin, témoin assigné par le requérant,
jure que le 26 aofit 1942, il était employé au camp militaire
de Sainte-Héléne avec grade de sergent-major, agissant
comme quartier-maitre chargé de la garde des véhicules-

MichaudD.J.moteurs du camp. Dans le cours de I'aprés-midi du 26
P

aolt 1942, Berry lui demanda la permission de sortir un
camion dans la soirée. Que, malgré son refus, Berry g'em-
para d’un camion & son insu.

Il appert donc par le témoignage de Berry, corroboré par
Goodwin, que Berry ayant fini son ouvrage au camp pour
la journée du 26 aofit, décide de satisfaire sa légitime cu-
riosité de visiter 'aérodrome de Saint-Hubert et de se
servir d’'un camion de armée canadienne pour s’y rendre.
11 demande d’abord & Pofficier en charge la permission de
se servir d’un camion de Sa Majesté. Nonobstant le refus
de Tofficier Bonin et, sans autre permission ou autre auto-
risation, il g’'empare d’'un camion de Parmée avee lequel il
cause un accident. En face d’une telle preuve comment
pourrais-je conclure que Berry agissait dans P'exercice de
ses fonetions comme employé de la Couronne?

Il existe une longue jurisprudence pour établir qu’un
employé qui se sert d’'un camion de son patron pour son
usage personnel et qui cause un accident n’engage pas la
responsabilité de son patron. Volkert v. Diamond Truck
Co. (1).

Cest avec regrets que je dois en venir & la coneclusion
que le requérant n’a pas établi que le sergent-major Berry,
employé de la Couronne, agissait dans l’exercice de ses
fonetions ou de son emploi, le soir du 26 aofit 1942, lorsque
par sa négligence dans la conduite d’'un camion de Parmée
canadienne, et dont il §’était emparé sans la permission de
Pofficier militaire préposé & la garde des véhicules-moteurs
au camp militaire de Sainte-Héléne, causa des blessures
graves et occasionna des dommages considérables & Denise
Bouthillier, fille mineure du requérant. Bien plus, la
preuve démontre que Berry s'est servi du camion pour son
usage personnel et n’agissait pas dans l'exercice de ses
fonctions comme militaire de 'armée canadienne au mo-
ment de Paccident.

(1) [1940]1 2 D.L.R. 673.



Ex.CR.] EXCHEQUER COURT OF CANADA 47

A Tenquéte le procureur du requérant a suggéré un autre 1945
moyen d’action contre I'intimé en proposant d’amender 88  Pprgms
pétition pour invoquer I’'aide du paragraphe (D) de l'arti- BOUTgm
cle 19 de la Loi de 1a Cour de ’Echiquier. Ls Ror

L’amendement suggéré est ainsi libellé: Michaud D.J

5a. Si le chauffeur du camion de l'armée qui a causé laccident n’était
pas dans l'exercice de ses fonctions, ce que le requérant nie, la Couronne
en est quand méme responsable et aussi de ses employés en charge du
camp mibtaire de Sainte-Héléne et du parc des automobiles et la porte
de garde du méme camp, qui ont auss: été négligents et en faute en lais-
sant sortir le camion qui a causé I’accident.

Le paragraphe (D) de P’article 19 de la Loi précitée est
ainsi congue:

D. Toute réclamation contre la Couronne fondée sur quelque loi ou
sur quelque réglement é&dicté par le Gouverneur en son conseil,

Motion pour amender accordée.

Peut-on tenir I'intimé responsable de Vaccident parce
que des militaires préposés a la garde des camions au camp
de Sainte-Héléne n’auraient pas exereé une surveillance
suffisante afin d’empécher le sergent-major Berry de pren-
dre un camion et de g'en servir pour son utilité personnelle.
Méme ¢'il causa un accident dans l’accomplissement de
son délit?

Les réglements établis par I'armée sont pour la régie in-
terne des camps et linfraction & ces réglements ne saurait
engager la responsabilité de la Couronne vis-2-vis des tiers,
& moins que les infractions soient la cause directe des dom-
mages. Volkert v. Diamond Truck Co. (supra).

Méme si 'intimé eut consenti & préter un camion a
Berry pour son usage personnel, pourrait-il &tre tenu res-
ponsable des dommages causés par le camion si le condue-
teur n’agissait pas dans l’exercice de ses fonctions au mo-
ment de 'accident?

Dans la cause Halparin v. Bulling (1) & la page 474, le
juge Duff s’exprime ainsi:

The principle of law by which our decision in this appeal must be
governed is stated in these words by Cockburn, C.J. in Storey v. Ashton
at page 479: The true rule is that the master is only responsible so long
as the servant can be said to be doing the act in the doing of which he is
guilty of negligence in the course of his employment as a servant.”

(1) (1914) 50 R.CS. 471.
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1945 Dans la cause de Curley v. Latreille (1) le juge Anglin,
— N .
Pmsre & la page 156 dit:

BouTHILLIER

v. But there is no liability in either country where the illegal or crim-
Le Ror  inal act is done wantonly for some purpose of the servant himself and not
L in the course of his duties.

Michaud D J.

Le sergent-major Berry, le soir du 26 aolit 1942, a quitté
le service de son maltre-employeur pour satisfaire sa curio-
sité bien 1égitime mais aussi bien personnelle de voir Saint-
Hubert.

Dans la cause de Battistont v. Thomas (2) & la page 146,
le juge Lamont dit:

The sole question in this case is: Was Claude Thomas at the time of
the accident, in the course of his employment as his father’s truck driver,
or was he as it is put in some of the cases “on a frolic of his own”. If he
was on a frolic of his own the father was not responsible for damages
caused by his son driving his father’s truck.

Dans la cause de Limpus v. The London General Om-
nibus Co. (3) il fut décidé:

That if the act of the defendant’s servant was an act of his own, and
in order to effect a purpose of his own, the defendants are not liable.

Meéme §'il y avait eu négligence de la part de l'intimé
en n’empéchant pas Berry de se servir de son camion, il
n’est pas prouvé qu’il y ait relation de cause 3 effet entre
Pomission des employés préposés & la garde des véhicules-
moteurs de ’armée et accident causé par Berry. Dans la
cause de Curley v. Latreille précitée, le juge Anglin, 3 la
page 140 du rapport expose la doetrine relative aux dom-
mages causés par une chose inanimée:

Responsibility for damages caused by a thing which he has under his
care arises only when the occurrence is due to the thing itself, not when
it is ascribed to the conduect of the person by whom it is put in motion,
controlled or directed.

L’acte volontaire d’un tiers intervenant entre la faute
et Paccident exonére complétement.le propriétaire de toute
responsabilité. Voir le dictum de Lord Dunedin dans la
cause de Dominion Natural Gas Co. Ltd. v. Collins, and
Perkins (4) plus particuliérement & la page 646:

On the other hand, if the proximate cause of the accident is not the
negligence of the defendant, but the conscious act of another volition, then
he will not be liable. For against such conscious act of volition no pre-
caution can really avail.

(1) (1919) 60 R.CS. 131 (3) (1%62) 1 H. & C. 5%.
(2) (1932) RCS. 144. (4) (1909) AC. 640.
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Dans le cas qui nous intéresse, méme #'il y avait négli~- 1945
gence de la part de I'intimé, en ne prévenant pas l'acte de Pmss
Berry de s'emparer d’un camion avec lequel il causa un BOUTEIAER
accident, 'intimé ne peut étre tenu responsable parce que Lz Ror
c’est l'intervention volontaire de Berry qui est la causaMichaudD.J.
causans de 'accident et des dommages. —

Aprés avoir miirement délibéré, je le répéte, c’est avee
regrets que je dois conclure le requérant eés-qualité n’a
pas établi en faits ni en droit que 'intimé est responsable
des dommages subis par sa fille mineure, Denise Bouthil-
lier, et que la requéte doit étre rejetée avec dépens.

BETWEEN:
UNION PACKING COMPANY LIM- | . 1043
ITED ©veieniriiiiaiieaennen } CUPFLIANT  Jun.'s
1945
AND Deec. 21
HIS MAJESTY THE KING......... RESPONDENT.

Petition of right—Contract—Negligence—Bacon Agreement between Can-
ade and the United Kingdom, dated October 31, 1940—Bacon Regu-
lations, Order in Council P.C. 4076, dated December 13, 1939, as
amended by Order in Council P.C. 4353, dated December 27, 1939—
Bacon Board a servant of the Crown—Exchequer Court Act, B8.C.
1927, ¢. 84, ss. 18, 19 (c)—Not intended by Bacon Agreement or Bacon
Regulations that Crown should purchase or acquire bacon or pork
products from Canadian packers and sell them to United Kingdom
Government—Bacon Board under no duty towards packers to take
care of pork products on their arrival at seaboard ports—Delay in
arrival of ocean steamer ome of the risks to be borne by the packer.

Suppliant alleged that on February 28, 1941, it was notified by the Bacon
Board that it had booked shipment for pork produets on = steamship
scheduled to loa dat Saint John from March 12 to 15, 1941; that it
made arrangements for delivery of said products to make connections
with the said steamship and notified the Bacon Board accordingly;
that said products arrived at Saint John on March 11, 1941, and were
delivered at seaboard but no ship was available on which to load
them, that the Bacon Board did not inspect the said produets until
March 29,-1941, on which date it advised the suppliant that some of
them were rejected; that the Bacon Board, knowing that no ship was
available, failed to notify the suppliant and failed to put the prod-
ucts into cold storage; and that on the resale of the rejected products
the suppliant suffered loss. Similar allegations were made with regard
to a second shipment.

50138—4a
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Suppliant claimed that the Crown, through the Bacon Board, had pur-
chased or requisitioned its property and, alternatively, that it had
suffered damage resulting from negligence of the Bacon Board. A
question of law was set down for disposition before trial of the action
as to whether a petition of right lies.

Held: That the question whether a body performing functions of a
public nature is a servant or agent of the Crown or is a separate
individual entity depends mainly upon whether it has discretionary
powers of its own, which it can exercise independently, without
consulting any representative of the Crown.

2. That the Bacon Board is a servant of the Crown.

3. That it was never contemplated or intended either by the bacon
agreement or by the Bacon Regulations that the Crown in the
right of Canada should purchase or otherwise acquire ownership
of bacon or pork products from Canadian packers or producers and
then in turn sell them to the United Kingdom Government.

4, That the function of the Bacon Board was to regulate the marketing
and export of bacon and other pork products by packers but not
to become itself a dealer in them.

5. That the Crown never made any contract with the suppliant for the
purchase of any bacon or pork products from it and never requi-
sitioned or took over its property.

6. That there was no duty on the part of the Bacon Board towards the
suppliant to take care of its pork products on their arrival at Saint
John or to inspect them immediately on such arrival or to notify
the suppliant that a ship was not available.

7. That the risk of delay in the arrival of an ocean steamer was
one that might normally be expected in wartime and fell upon the
suppliant as the owner of the products.

PrritioNn oF RiemET. Argument on question of law
whether, assuming the acts or omissions alleged to be
established, the petition of right lies.

The argument was heard before the Honourable Mr.
Justice Thorson, President of the Court, at Ottawa.

R. Quain K.C. for suppliant.
R. Forsyth K.C. for respondent.

The acts or omissions alleged and questions of law raised
are stated in the reasons for judgment.
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Tar PresipENT now (December 21, 1945) delivered the
following judgment:

The suppliant, a meat packer with its head office in Cal-
gary, Alberta, claims $8,594.75 and interest thereon as the
amount of its loss in connection with two shipments of
pork products made by it from Calgary in 1941.

After the commencement of the war the Governments
of Canada and the United Kingdom agreed on arrange-
ments for the delivery, at Canadian seaports, to the
United Kingdom Ministry of Food of Canadian bacons
and hams during the period November 17, 1939, to Octo-
ber 31, 1940. A further arrangement was made for the
period from November 1, 1940, to October 31, 1941, by an
agreement, dated October 30, 1940. By Order in Council
P.C. 4076, dated December 13, 1939, “Regulations respect-
ing the marketing and export of bacon and other pork prod-
ucts”, known as the Bacon Regulations, were made and
established, by which a Board, called the Bacon Board, was
created and given certain powers. This Order in Council
was amended by Order in Council P.C. 4353, dated Decem-
ber 27, 1939, by which the powers conferred upon the Bacon
Board by paragraph 4 (1) of Order in Council P.C. 4076
were made “subject to the approval of the Minister”, the
Minister in question being the Minister of Agriculture.

The suppliant alleges that on February 5, 1941, the
Bacon Board notified it that a put down of 160,000
pounds of bacon and other pork products was authorized
for the week commencing February 10, 1941; that it
placed this amount into ecure, including 73 boxes of rib
backs, and notified the Bacon Board accordingly; that
on February 28, 1941, it was notified by the Bacon Board
that it had booked shipment for this pork on a steamship
scheduled to load at the Port of Saint John from March
12 to 15, 1941; that it made arrangements for delivery
of the said product to make connections with the said
steamship and notified the Bacon Board accordingly; that
the said produet arrived at Saint John on March 11,
1941, and was delivered at seaboard but no ship was avail-
able on which to load it; that the Bacon Board did not
inspeet the said products until March 29, 1941, on which
date it advised the suppliant that the 73 boxes of rib backs

50138—43a
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were rejected for slime, odour and some mould; that the
Bacon Board on the arrival of the said pork, knowing that
no ship was available, failed to notify it to take care of the
said product and failed to take any steps to have it put into
cold storage; and that on the resale of the 73 boxes cf rib
backs after their rejection the suppliant suffered a loss of
$4,508.86. Similar allegations with particulars of the rele-
vant dates are made with regard to the second shipment,
out of which 54 boxes of rib backs were rejected, with a loss
to the suppliant on their resale of $4,085.89.

On the application of the suppliant an order was made
in chambers to have the following question of law set down
and disposed of before the trial of the action:

In view of the agreement dated the 30th day of October, 1940,
between the Governments of the United Kingdom and of Canada for the
purchase of Canadian bacon and hams, and in view of Order in Council
P.C. 4076, dated the 13th day of December, 1939, as amended by P.C.
4353 dated 27th day of December, 1939, and assuming the acts or omis-

sions alleged in the Petition of Right herein to be established, does a
Petition of Right lie.

and argument was heard on this question, the agreement
and the Orders in Council referred to being filed as exhibits.

I should first deal with the contention for the respondent
that a petition of right does not lie against the Crown in this
case on the ground that the Bacon Board is not a servant or
agent of the Crown but an independent body. The
latest decision bearing on this question is the judgment
of the Court of Appeal of Manitoba in Oatway v. Cana-
dian Wheat Board (1), where it was held by a majority
of the court that the Canadian Wheat Board, although
incorporated by statute and having capacity to contract
and to sue and be sued in the name of the Board, was
a servant of the Crown and that the action brought against
the Board was not maintainable. An appeal to the
Supreme Court of Canada was quashed on grounds that
need not here be considered, but it should be noted that on
the allowance of the motion to quash Rinfret C.J. made it
clear that the Supreme Court of Canada expressed no
opinion upon the judgment of the majority of the Court of
Appeal (2). The report containing the said judgment is a
valuable source of reference to the many authorities that

(1) (1945) 52 MR. 283. (2) (1945) SCR. 204 at 215.
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might be consulted, but it will, I think, be sufficient to
refer only to a few of them in which the test to be applied
in determining the question is indicated.

In Fox v. Government of Newfoundland (1) it was held
by the Judicial Committee of the Privy Council that cer-
tain balances in the books of a bank to the credit of the
various boards of education in Newfoundland were not
debts or claims due to the Crown or to the Government or
revenues of Newfoundland. At page 672, Sir Richard Couch
said:

The appointment of boards for each of the three religious denom-
inations, and the constitution of the board, indicate that it is not to be
a mere agent of the Government for the distribution of the money,
but is to have within the limit of general educational purposes a dis-

cretionary power in expending it—a power which is independent of the
Government.

This statement was approved by the Judicial Committee
in Metropolitan Meat Industry Board v. Sheedy (2). In
that case the Meat Industry Act, 1915, of New South Wales
provided for the maintenance and control of slaughter-
houses, cattle sale yards and meat markets in Sydney and
the adjoining district, and established the Board to admin-
ister the Act. The Board had wide powers which it exer-
cised at its discretion and money received by the Board was
not paid into the general funds of the State, but to its own
fund. The question for determination was whether a debt
due to the Board was a debt due to the Crown, and it was
held that it was not. Viscount Haldane stated the reason
for such holding, at page 905, in the following terms:

They are a body with discretionary powers of their own. Even if a
Minister of the Crown has power to interfere with them, there is noth-
ing in the statute which makes the acts of administration his as dis-
tinguished from theirs. That they were incorporated does not matter.
It is also true that the Governor appoints their members and can veto
certain of their actions. But these provisions, even when taken together,
do not outweigh the fact that the Act of 1915 confers on the appellant
Board wide powers which are given to it to be exercised at its own
diseretion and without consulting the direct representatives of the Crown.
Such are the powers of acquiring land, constructing abattoirs and works,
selling cattle and meat, either on its own behalf or on behalf of other
persons, and leasing its property. Nor does the Board pay its reeeipts into
the general revenue of the State, and the charges it levies go into its own
fund.

(1) (1898) A.C. 667. (2) (1927) AC. 899.
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1945 It is, I think, clear from these authorities that the question
Umox  Whether a body performing functions of a public nature is a
g e servant or agent of the Crown or is a separate independent
Livrrep  entity depends mainly upon whether it has discretionary
Tee Kivg DOWers of its own, which it can exercise independently,

Thomon P. without consulting any representative of the Crown.

This test was applied by the Supreme Court of Canada
in City of Halifax v. Halifax Harbour Commaissioners (1).
There the question was whether the Halifax Harbour Com-
missioners who occupied the Crown property of Halifax
Harbour were assessable for business tax as an “occupier”
within section 357 (1) of the Halifax City Charter (1931).
Duff CJ., delivering the judgment of the Court, pointed
out that in the exercise of all their powers the Harbour
Commissioners were subject to the control of the Crown,
carefully scrutinized in detail the nature of their powers
and duties, summarized the controls and supervision to
which they were subject and concluded that the Commis-
sioners were performing Government services and were
occupying the property in question for the Crown. He dis-
tinguished the facts in the case from those in Fozx v. Gov-
ernment of Newfoundland (supra) and Metropolitan Meat
Industry Board v. Sheedy (supra).

This leads to an examination of the position of the Bacon
Board as set out in the Orders in Council. The members
of the Board are appointed by the Governor in Council,
hold office during pleasure and have their salaries or remun-
eration fixed by the Governor in ‘Council. If a member is
unable to perform his duties the Minister may appoint
temporarily a substitute. The Board cannot appoint any
officers, clerks or other persons or fix their remuneration
except subject to the approval of the Governor in Counecil.
Paragraph 4 (1) of Order in Council P.C. 4076 gave the
Board certain powers, but the amending Order in Council
P.C. 4353 made every one of these powers subject to the
approval of the Minister, so that the Board cannot exer-
cise any of such powers independently of the Government
or without consulting the Minister. Moreover, the Board
has no funds of its own; it may requisition cheques to be
drawn against the Bacon Export Fund, but only with the

(1) (1935) SCR. 215.
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approval of the Minister. The expenses of the Board are
met out of moneys provided by Parliament, but expendi-
tures even for this purpose are subject to the Minister’s
approval. The Bacon Export Fund is a special account in
the Consolidated Revenue Fund to which the Minister of
Finance must credit all moneys received from the United
Kingdom Ministry of Food for the purchase of bacon and
other pork products and only the Minister of Finance may
make payments out of this Fund. The records of the Board
are subject to inspection by the Minister of Finance, and
it must report to the Minister of Agriculture as and when
required to do so by him. It seems perfectly clear to me
from the Orders in Council that the Bacon Board is purely
a Government board performing specific services for the
Government and responsible to it for its actions. It falls
far short of having the free discretionary powers that are
necessary to independence. It is no more independent
than a Government department. It is quite a different
kind of body from that dealt with in Metropolitan Meat
Industry Board v. Sheedy (supra). In my opinion, the
Bacon Board is clearly a servant of the Crown, and, if the
suppliant had any cause of action, it acted properly in
bringing a petition of right against the Crown rather than
instituting an action against the Bacon Board.

But whether a petition of right lies under the circum-
stances alleged is, of course, a different matter. Counsel
for the suppliant contended that its claim was, primarily,
a contractual one based on a contract for the purchase by
the Crown of the suppliant’s products made between it and
the Crown through the agency of the Bacon Board; sec-
ondarily, a claim for compensation on the ground that the
Crown through the Bacon Board had requisitioned and
taken over its property; and, thirdly, a claim for damages
resulting from the negligence of the Bacon Board, while
acting as a servant of the Crown. The first two claims are
made under section 18 of the Exchequer Court Act, R.S.C.
1927, chap. 34, which reads as follows:

18. The Exchequer Court shall have exclusive original jurisdiction in
all cases in which demand is made or relief sought in respect of any
matter which might, in England, be subject of a suit or action against
the Crown, and for greater certainty, but not so as to restrict the gen-
erality of the foregoing terms, it shall have exclusive original jurisdiction
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in all cages in which the land, goods or money of the subject are in the
possession of the Crown, or in which the claim arises out of a contract
entered into by or on behalf of the Crown.

and the third under section 19 (c), as amended in 1938,
which provides:

19. The Exchequer Court shall also have exclusive original juris-
diction to hear and determine the following matters:—

(c) Every claim against the Crown arising out of any death or
injury to the person or to property resulting from the negli-
gence of any officer or servant of the Crown while acting within
the scope of his duties or employment.

Before the claims can be dealt with it is necessary to
ascertain the purpose and scheme of the Bacon Regula-
tions. They became necessary because of the arrangements
between the Governments of Canada and the United King-
dom for the delivery to the United Kingdom Ministry of
Food of bacon and other pork products. The arrangement
is set out in a document called “Heads of Agreement for
Purchase of Canadian Bacon”. Paragraph 1 sets out, inter
alia, that the Ministry of Food undertakes to purchase from
the Canadian Government, through the Bacon Board, and
the Canadian Bacon Board undertakes to supply a stated
average weekly minimum of Canadian bacon and hams;
that the Ministry accepts responsibility for providing ships
for ocean transport and that all payments will be made by
the Ministry to the Canadian Bacon Board in Canadian
funds at the Bank of Canada. Paragraph 2 sets out the
prices that are to apply for the various classes of products.
Paragraph 3 deals with weighing and shrinkage. By para-
graph 4 it is provided that Canadian Government grading
certificates will be accepted as evidence of quality and that
the Canadian Government will maintain a suitable staff
of qualified graders in Canada. Paragraph 5 (a) dealing
with claims reads as follows:

5 (a) In the event of the Ministry of Food deciding that a claim
against the Packers is justified, notice of claim has to be given
within five days of final discharge of the steamer carrying the
product in all cases except inherent faults, such as, broken legs,
burst veins, abscesses, excessive fatness, etc. It is agreed that
such cases may be dealt with within a reasonable time.

This obviously refers to claims in respect of products
actually received on board steamer and it is significant
that claims against packers, and not against the Cana-
dian Government, are contemplated. Paragraph 6 pro-
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vides that the Canadian Bacon Board will be responsible
for storing the bacon and hams in good condition in suit-
able stores at suitable temperatures in Canada and will be
responsible for placing the bacon and hams on board as
ships are made available. Paragraph 7 reads:

7. All bacon and hams shall, in respect of fire or other loss or

damage, be at the risk of the Sellers until it is placed fob. ocean
steamer.

The word “sellers” is in the plural and must, I think, be
read as meaning Canadian packers. Then paragraph (8)
is headed “Private Contracts” and provides:

8. The Ministry of Food undertakes not to purchase any bacon
and hams from Canada except from the Canadian Government.

This agreement is an informal memorandum of the broad
arrangements made between the Governments of Canada
and the United Kingdom to meet the needs of the United
Kingdom in the matter of bacon and pork products and
should be regarded as such rather than as a contract with
specific enforcible obligations. In any event, it is no part
of the law of Canada except in so far as it is incorporated
in the Order in Council, and it is the Order in Council that
governs.

Counsel for the suppliant, in support of his contentions
that the Crown in the right of Canada had acquired the
suppliant’s bacon and pork products by purchase or requi-
sition and, therefore, owed the suppliant money in respect
thereof, relied strongly upon the terms in the agreement,
contained in paragraphs 1 and 8, that the Ministry of Food
undertakes to purchase its bacon and ham requirements
from the Canadian Government and from no one else in
Canada and argued that in consequence of these terms it
was contemplated that the Canadian Government should
itself acquire the products.

I have come to the conclusion that it was never con-
templated or intended either by the bacon agreement or
by the Bacon Regulations that the Crown in the right of
Canada should purchase or otherwise acquire ownership of
bacon or pork products from Canadian packers or pro-
ducers and then in turn sell them to the United Kingdom
Government. In my opinion, all that was meant by the
terms in the agreement on which ecounsel for the suppliant
relied was that the Ministry of Food would make its pur-
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chases of Canadian bacon and hams only through the
Canadian Bacon Board, and not otherwise, but this did not
make the Bacon Board the seller of the products. The
packers were the sellers and the owners of the products
until they were delivered on board steamer, and then the
title to the products passed to the United Kingdom. The
Bacon Board was a marketing and export controller, but
not a vendor in its own right or in that of the Crown. This
is borne out by the recitals of Order in Council P.C. 4076.
It recites the making of the arrangements between the two
Governments and then states:

That it will therefore be necessary, in order to insure that regular
and sufficient supplies will be available for export as required and that
satisfactory prices will be paid to hog producers, to control the market-
ing of bacon and other pork products and to store bacon or other pork
products during seasons of heavy hog marketing to supplement supplies
of seasons of light hog marketing;

The Bacon Regulations are called “Regulations respect-
ing the marketing and export of bacon and other pork
products”. The title aptly describes their purpose. They
were intended to assist in the fulfilment of the purposes
of the agreement; there was to be a control of the market-
ing and export of the products so that there would be a
regular, steady and sufficient flow of them from Canadian
packers and producers to the United Kingdom to meet its
needs.

The powers conferred upon the Bacon Board support the
view that its function was to regulate the marketing and
export of bacon and other pork products by packers and
that it was not to become itself a dealer in them. The
very first power conferred upon the Board makes this
abundantly clear. Paragraph 4 (1) (a) reads:

4. (1) The Board shall have power subject to the approval of the

Minister

(a) to regulate the export of bacon and other pork products to
Great Britain pursuant to the agreement made between the Gov-
ernments of Canads and the United Kingdom and to that end to
arrange with or require any packer to ship and deliver bacon or
other pork products of the quantity and quality specified in such
arrangement or requirement to the United Kingdom Ministry of
Food at seaboard ports in Canada.

The Bacon Board regulates exports; it is not itself an
exporter. It has power to arrange with or require a packer
to ship and deliver bacon or other pork products but the
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delivery is to be made by the packer, not to itself, but to
the United Kingdom Ministry of Food at seaboard ports
in Canada; the packer is the exporter. In my opinion, para-
graph 4 (1) (a) is conclusive against the suppliant’s con-
tention. The words used in it are not those one would
expect if it were intended that the Canadian Government
should itself first acquire the pork products and then sell
them to the United Kingdom. Nowhere in the Bacon
Regulations is any power given to the Bacon Board to
acquire, either by purchase or otherwise, the ownership of
any pork products. If it had been intended that it should
do so it is inconceivable that the power of such acquisition
should not have been conferred in express terms.

The price arrangements also bear out the same view.
By paragraph 4 (1) (¢) the Bacon Board has power to
determine the prices which shall be paid to packers for
products delivered in accordance with requirements of the
Board but it is made the duty and responsibility of the
Board

to ensure that the prices to be paid to the packers and all other

expenditures or liabilities incurred or to be incurred in respect of such
bacon and other pork products delivered as aforesaid (administrative
expenses of the Board excepted) shall be fully covered by and met
out of the amount to be paid by the Government of the United King-
dom under the agreement aforesaid:
The prices are fixed in relation to the prices arranged with
the United Kingdom Government and are to be met “out
of” the amount paid by i1t. This is part of the regulation
of marketing undertaken by the Canadian Government.
It does not itself become a trader in bacon or pork
products.

The arrangements relating to payment are likewise incon-
sistent with the view that the Canadian Government is to
buy pork products from Canadian packers and sell them to
the United Kingdom Government. Section 5 of the Bacon
Regulations provides that there shall be a special account
in the Consolidated Revenue Fund called the Bacon Export
Fund to which the Minister of Finance shall credit all
moneys received from the United Kingdom Ministry of
Food for the purchase of bacon and other pork products.
This is a statutory fund. Then it is further provided that
the Minister of Finance, on the requisition of the Bacon
Board, shall pay out of this fund and “to the extent only”
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L1_9'4j of the Fund sums necessary to compensate packers for the
Unon  deliveries made by them. From these provisions it is clear
FaoxmNG - that the Canadian Government acts as paying agent for
Lugrmn the United Kingdom Ministry of Food. Instead of paying
Tun Kine the packers who have delivered pork products to it separ-
Therson P, 2t€ly and individually, the Ministry of Food pays lump
——  sums to the Canadian Government which are credited to
the Bacon Export Fund and the Minister of Finance makes
payments out of this fund for the Ministry of Food to the
packers according to their entitlement, on the requisition
of the Bacon Board. No such arrangements would be neces-
sary if the Canadian Government had become itself the
owner of the products. It would then be obliged to pay
for them either their purchase price if they had been pur-
chased or their value if they had been acquired by requisi-
tion, regardless of whether it had received anything from
the United Kingdom or not. Under the regulations the
prices to be paid depend upon those agreed upon between
the two governments and the Canadian Government makes
distribution to the packers only out of moneys received
from the United Kingdom and not otherwise; it does not
assume any independent obligation of its own to pay for
any pork products. Under this arrangement the packer
remains the owner of the pork products until they are
delivered on board steamer and it is not until then that
their ownership changes hands and passes to the United
Kingdom Government. That this was intended is clear
from paragraphs 5 and 7 of the agreement by which the
United Kingdom preserves its right to make claims against
the packers in respect of products delivered on board
steamer and it is provided that the sellers, who cannot be
other than the packers, shall take all the risks of loss until

the products are placed on board such steamer.

In my opinion, the Crown never made any contract with
the suppliant, through the Bacon Board or otherwise, for
the purchase of any bacon or pork products from it and its
contractual claim completely fails. Nor has it any claim
for compensation on the ground that the Crown acquired its
products by requisition. The prov;isions as to requirement
of delivery are necessary only in the event of shortage of
supply and have no application in the present case. More-
over, it was not competent for the Bacon Board to requisi-
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tion or take over any pork products at the prices fixed by
the Bacon Regulations. If the regulations purport to give
the Board any such power, they are to that extent ulira
vires, as indicated by the Chemicals Regulations Refer-
ence (1). But, as a matter of fact, the Crown never requi-
sitioned or took over the suppliant’s property. All that the
Bacon Board did was to notify the suppliant first that a cer-
tain put down of bacon and other pork products was
authorized and later that it had booked shipment for the
products in a steamship that was scheduled to load between
certain dates. These notifications were given by the Board
in the course of its marketing and export regulations and
were in no sense a requisition or taking over of the sup-
pliant’s property. The suppliant remained the owner of
the pork products and they were at its risk until delivered
on board the United Kingdom ocean steamer. The claims
of the suppliant under section 18 of the Exchequer Court
have, in my opinion, no foundation whatever.

Nor am I able to find any foundation for the suppliant’s
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claim based on negligence on the part of the Bacon -

Board, even if it is assumed that it is an officer or servant
of the Crown within the meaning of section 19 (¢) of the
Exchequer Court Act. It is alleged in the petition that the
Bacon Board, as the agent and servant of the Crown, was
negligent in handling the pork products and failed to use
reasonable care in that when it found that no ship was
available it should have taken steps to have them put into
cold storage or should have notified the suppliant that
shipping space was not available and so have permitted
it to make arrangements itself for their care. On the argu-
ment counsel for the suppliant contended that the Crown,
through the Bacon Board, was bound to take care of the
products and see that they did not go bad; that it owed
a duty to inspect and take care of them as soon as they
arrived at Saint John; and that the damage to the sup-
pliant was the result of the Bacon Board’s failure to inspect
and notify.

There was, in my opinion, no duty on the part of the
Bacon Board towards the suppliant to take care of its
pork products on their arrival at Saint John. It is true

(1) (1943) SCR. 1.
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that under paragraph 6 of the agreement the Bacon Board
is to be responsible for storing bacon and hams in good
condition in suitable stores at suitable temperatures in
Canada and for placing them on board as ships are made
available, but this responsibility towards the United King-
dom is assumed by the Bacon Board as part of its control
of marketing, and refers, I think, to a situation where stor-
age becomes necessary in a period of heavy marketing to
make up for periods of light marketing in order that deliv-
eries may be maintained in a continuous and regular flow.
There is no such situation in the present case. Paragraph
6 of the agreement must be read in the light of the Bacon
Regulations and the provisions therein relating to storage.
Paragraph 4 (1) (b) gives the board power to require any
packer to store pork for future curing and delivery to
satisfy future requirements of the United Kingdom Ministry
of Food and paragraph 4 (1) (¢) provides for the price to be
paid for pork so stored plus carrying and storage charges as
approved by the Board. These provisions have no appli-
cation to the present case. The suppliant was not required
to store and its products were not taken into storage. The
facts alleged do not bring the case within any of the pro-
visions of the Bacon Regulations relating to storage. It is
not alleged that the Board instructed the suppliant to
deliver any pork products to it, or that, after the products
arrived at Saint John, the suppliant delivered them to the
Board or the Board took delivery of them. Nor is there
any suggestion that either the Bacon Board or the sup-
pliant intended that the products should be taken into
store by the Bacon Board on their arrival at Saint John.
In fact, quite the contrary is the case, namely, that it
was intended that they should be loaded directly on board
the United Kingdom steamer immediately on their arrival.
This is borne out by the suppliant’s own allegation that
arrangements were made for delivery of the products at
seaboard so as to make connections with the steamship that
was scheduled to load between certain dates. The case falls
outside the provisions relating to storage and there is no
duty of storage apart from them. Nowhere in the Bacon
Regulations can I find any provision imposing any duty on
the Bacon Board to take care of pork products shipped
under such circumstances as exist in the present case.
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Paragraph 7 of the agreement makes it clear that all
bacon and hams shall be at the risk of the sellers until
placed f.0.b. ocean steamer and it seems to me that it was
the duty of the suppliant to make its own arrangements
for the care of its own products from the time they left
Calgary up to the time they could be loaded on a United
Kingdom ship. Before the suppliant can hold the Crown
responsible for negligence on the part of the Bacon Board
in failing to take care of its products on their arrival at
Saint John, it must be able to show a duty on the part
of the Board to take such care. I cannot find any such
duty imposed upon the Board by the agreement or the
Bacon Regulations, and there is no such duty apart from
them.

Nor was there any duty on the part of the Board to
inspect the suppliant’s products immediately on their
arrival at Saint John. The duty of inspection was owing,
not to the suppliant, but to the United Kingdom Ministry
of Food, for it will be remembered that under the agree-
ment Canadian government grading certificates are to
be accepted as evidence of quality. The Bacon Board is
the inspecting agent for the United Kingdom Ministry
of Food. It is obvious that if the duty of inspection is
to be properly performed, the inspection should be made
immediately before loading. The suppliant had no right
. to have its products inspected any earlier since it carried
the risks up to the time of actual loading on board
steamer. It is not a case of the suppliant having a right
to inspection and suffering loss through delay therein.
Power to inspeet and reject was given to the Board by
the Bacon Regulations and the suppliant had to submit
to inspection when it was most properly done. Delay in
the inspection was, no doubt, due to delay in the arrival
of & steamship. There was no object in inspecting until
there was a steamer available to take the products. Ship-
ping was the responsibility of the United Kingdom, not
of the Crown in the right of Canada or of the Bacon
Board. I am unable to find any cause of action by the
suppliant due to failure by the Bacon Board to inspect
its products before it did.

Nor can I see any duty on the part of the Board to
notify the suppliant that a ship was not available to load
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its products. All that the Bacon Board did as export
regulator was to notify the suppliant that it had booked
shipment for the products on a steamship scheduled to
load at Saint John between certain dates. There could
be no guarantee that such steamship would arrive as
scheduled and the possibility that it would not be there
on schedule was a contingency as well known to the
suppliant as to the Bacon Board. The Board had per-
formed its function as a regulator of exports when it
notified the suppliant as it did, and was not under any
duty to notify the suppliant of delay in the arrival of the
steamship.

In my judgment, if the suppliant suffered loss through
deterioration in its products between their arrival in
Saint John and their inspection by the Bacon Board,
such loss was due, not to any breach of duty or negli-
gence on the part of the Bacon Board, but to delay in the
arrival of a steamship. For such delay the Bacon Board
was not responsible. The risk of such delay was one that
might normally be expected in war time and it was a risk,
just like any other risk in the course of transit, that fell
upon the suppliant as the owner of the products. If it
did not guard against such risk, the resulting loss, like
any other loss prior to the products being placed f.o.b.
United Kingdom ocean steamer, is due to its own failure
to make arrangements for the care of its own products,
and must ke borne by it; it has no right to impose such
loss on anyone else.

In my opinion, the suppliant has not satisfied the onus
cast upon it by section 19 (¢) of the Exchequer Court
Act, and fails on this ground as well as on the others.

The result is that the question of law before the Court
is answered in the negative.

In view of the such answer, there is no object in pro-
ceeding with the trial of the issues of fact herein for the
answer to the question of law disposes of the suppliant’s
claims, even if all the acts or omissions alleged in the
petition are proved. The judgment of the Court is, there-
fore, that the suppliant is not entitled to any of the relief
sought in its petition of right, and that the respondent
is enitled to costs; these will include costs of motions and
other proceedings herein previously reserved.

Judgment accordingly.
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BETWEEN: 1942
——

CANADIAN INDUSTRIES LTD. AND ) L
CANADIAN GENERAL ELECTRIC | Pramrirrs, Oct.1to3;

1
5t09;26to0
COMPANY ...iiiiiiiii i J 30
Nov.2 to §;
9; 11 to 13;
AND 16 to 20

THE SHERWIN-WILLIAMS CO. OF \ ue
CANADA, LIMITED .............. EFE * Oct.5

Patents—Invention—Subject matter—Anticipation—Lack of tnvention—
First inventor—Lack of obviousness is not sufficient to establish in-
ventton—Evidence of invention—Patent Act 25-26 Geo. V. c. 82, s. 61.

The action is for infringement of Canadian patent No. 292,354 for im-
provements in resinous condensation products granted Canadian Gen-
eral Electric Company, assignee of Roy H. Kienle, the inventor, on
August 20, 1929. The Court found Plaintiffs’ patent invalid for lack
of invention and also on the ground of anticipation.

Held: That mere lack of obviousness is not sufficient to establish inven-
tion, there must be inventive ingenuity.

2. That mere conception is not invention, the conception must be followed
by reduction to practice.

8. That first inventor within the meaning of the Patent Act means not 'the
first discoverer of the thing or the first to conceive it but means
the first to publish it.

ACTION by the Plaintiffs to have it declared that, as
between the parties, patent for invention No. 292,354 is
valid and has been infringed by the defendant.

The action was tried before the Honourable Mr. Jus-
tice Angers, at Ottawa.

W. F. Chipman, K.C., H. Gérin-Lajoie, K.C. and H.
Hansard, K.C. for plaintiffs.

R. 8. Smart, K.C., Erskine Buchanan, K.C. and Chris-
topher Robinson for defendant.

The facts and questions of law raised are stated in the
reasons for judgment.
53516—1a
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ANcErs J. now (October 5, 1945) delivered the following
judgment:

This is an action for infringement of a patent, No.
292 354, granted to Canadian General Electric Company,
assignee of Roy H. Kienle, the inventor, on August 20,
1929, pursuant to an application filed on April 4, 1927.

A copy of the specification was produced as exhibit 1.

The invention relates to alleged new and useful improve-
ments in resinous condensation products.

The statement of claim, after stating that Canadian
Industries Limited, Canadian General Electric Company
and The Sherwin-Williams Company of Canada, Limited
are all three bodies politic and corporate, the first and
third ones having their principal places of business in the
city of Montreal, province of Quebec, and the second one
having its principal place of business in the city of Toronto,

province of Ontario, alleges in substance:

The plaintiff, Canadian General Electric Company, is the owner of the
letters patent above mentioned issued to Roy H. Kienle as the inventor,
whereby he was granted the exclusive right and privilege, for a term
of eighteen years from the date of the letters patent, of making, con-
structing and using, and vending to others to be used, the said inven-
tion;

The plaintiff, Canadian Industries Limited, is a licensee, and in
certain fields an exclusive licensee, under the above letters patent and
the claims thereunder;

The defendant has infringed the rights of plaintiffs under said letters
patent as set out in the particulars of breaches and threatens to continue
said infringements.

In their particulars of breaches, plaintiffs aver:

The defendant has infringed the rights of plaintifis under patent
No. 292,354 by the manufacture and use and the sale and offering for
sale, in the city of Montreal and elsewhere in Canada, of alkyd resins
and paints and varnishes containing them which infringe the said
patent over a period commencing some time before January 1, 1937,
up to the present date (June 26, 1939);

The precise number and dates of defendant’s infringements are at
present unknown fo plaintiffs;

The plaintiffs will rely on claims 3 and 4 of the patent.

Further particulars of breaches were given in compliance

with an order of the Court as follows:

The alkyd resins and paints and varnishes containing them, referred
to in the particulars of breaches filed and served with the statement of
claim herein, are those which are designated and known as Fleet-X Kem
Finishes, Air-Drying Kem Enamels and Exterior Kem Enamels.



Ex.CR.] EXCHEQUER COURT OF CANADA

In its statement of defence, the defendant admits the
allegations of the statement of claim concerning the status
of the plaintiff and defendant companies, admits that
Canadian General Electric Company is the owner of the
patent referred to in the statement of claim, but denies
that Roy H. Kienle is the inventor or that any invention
is described in the letters patent, says that it has no knowl-
edge that Canadian Industries Limited is a licensee, denies
having infringed the letters patent, avers that the letters
patent are and always have been invalid for the reason set
forth in the particulars of objection delivered on behalf of
defendant and submits that the action should be dismissed
with costs.

The particulars of objection amended pursuant to the
orders of December 12, 1939, and December 4, 1941, allege:

There was no invention having regard to the common knowledge of
the art and to the patents and publications set forth in Schedules I
and IT;

The alleged invention was not new; it was known and used by others
before the date thereof as appears from the common knowledge in the
art at the date the said invention is alleged to have been made and
from the patents set forth in Schedule II and the applications therefor;

The claims of the letters patent claim more than the applicant
invented, if he invented anything, inasmuch as they refer to any poly-
hydric alcohol and to any polybasic acid and to any mixed fatty acids
derived from a drying oil, whereas only particular alcohols, acids, poly-
basic acids and fatty acids are disclosed in the specification as useful in
the process there desecribed;

The alleged invention deseribed in the letters patent was abandoned
by the inventor or his assignee many years before the date of applica-
tion for the letters patent in Canada; under this paragraph the defen-
dant will rely upon: (a) the fact that neither the alleged inventor Kienle
nor his assignee, General Electric Company, took any steps towards
patenting the alleged invention but allowed it to lie dormant and aban-
doned for a number of years; (b) the further fact that General Electrie
Company and the plaintiff Canadian General Electric Company elected
to obtain Canadian patent No. 292,353, and United States patent No.
1,803,174 as an alleged invention of a chemist named Dawson, which was
intended to cover any useful work done in relation to alkyd resins, and
the said General Electric Company and Canadian General Electric Com-
pany, by filing and prosecuting the applications for the aforesaid patents
as an invention of the said Dawson, abandoned any claim that could be
made for any related invention made by Kienle;

The specification of the said letters patent describes an inoperative
process; it would not be possible by following the processes of the
examples set forth in the specification to obtain the products described;

The invention described in the letters patent is not useful; it would
not be possible by following the directions contained therein to obtain
any useful product; the directions of the specification indicate the use of
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any eyelic polybasic acid in association with any unsaturated, oxidizable
acid, whereas many aromatic cyclic polybasic acids and many unsaturated
oxidizable acids when used in the process do not produce a useful result;

The specification forming part of the letters patent is ambiguous and
insufficient inasmuch as it states that any polybasic acid may be used in
the reaction, whereas many polybasic acids cannot be used in the way
described and would be useless for the purposes set forth in the speci-
fication;

Claim 3 of the letters patent is wider than the invention and the com-
position defined thereby is old in the art set forth in Schedule I; this
claim refers generally to an oxidizable, unsaturated fatty acid and would
include acids not dervied from a drying oil; .

Claim 4 of the letters patent is wider than the alleged invention
described in the specification in so far as it refers to any polyhydric
alcohol and to any polybasic acid, whereas many polyhydric alcohols and
polybasic acids are not useful for the purposes of the alleged invention;

The alleged invention defined by the claims of the patent was pre-
viously patented by the plaintiff, Canadian General Electric Company,
by the issue of Canadian patent No. 262,979 on July 27, 1926, filed August
1, 1925, and the Commissioner is therefore without authority to grant the
letters patent referred to in the statement of claim;

The invention defined in the elaims of the patent upon a proper con-
struetion is anticipated by the prior patents, applications and publications
referred to in Schedules I and II.

Schedules I and II mentioned in the particulars of objec-
tion are made up as follows:

ScrepuLe I
UnNitEp StaTES PATENTS

Number Patentee Date
335,485 Schaal Feb. 2, 1886
1,098,728 Howell June 2, 1914
1,098,776 Arsem June 2, 1914
1,098,777 Arsem June 2, 1914
1,119,592 Friedburg Dec. 1, 1914
1,141,944 Dawson, Jr.  June 8§, 1915
1,214,611 Terrisse Feb. 6, 1917
1,422 861 Hocker July 18, 1922
Re 16,240 Hocker Jan. 5, 1926

CANADIAN PATENT
223,007 Hocker Aug. 22, 1922

BriTisE PATENT
25,727 Lake 1898
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Number

1,690,515
1,773,974
1,803,174
1,843,869
1,803,874
1,927,086
1,958,614
1,974,742

223,007
262,979
292,353
311,488

311,690
329,631
351,617

PUBLICATIONS

“The Manufacture of Varnishes and Kindred Indus-
tries” by Libache & McIntosh, London, Scott Green-
wood & Son, p. 28.

“The Manufacture of Varnishes and Kindred Indus-
tries” by John Geddes MeIntosh, London, Scott cymonfm.
Greenwood & Son, 1911, pp. 376 to 379 inclusive.

“Varnishes and Their Components” by Robert Selby
Morrell, London, Henry Frowde and Hodder &
Stoughton, 1923, pp. 30 and 31.

“Synthetic Resing and Their Plastics” by Carleton Ellis,
1923, published by The Chemical Catalog Company,
Inc., New York, pp. 147, 148, 149 and 293.

Journal of the Society of Chemical Industries, Article by
Watson Smith entitled “A New Glycerole Phthalate”,
pp. 1075 and 1076.

Scaepure I1

UNiTED STATES PATENTS

EXCHEQUER COURT OF CANADA

Filing Date
Oct. 13, 1925

Aug. 26,1930 Sept. 23, 1926

May 23, 1925

Feb. 2,1932 April 26, 1924
Jan. 10, 1933 June 25, 1926
Sept. 19, 1933 Mar. 13, 1926

Patentee Issue Date
Weber Nov. 6, 1928
Ellis
Dawson April 28, 1931
Ellis
Adams
Ellis
Ellis May 15, 1934
Hopkins &

McDermott  Sept. 25, 1934
CANADIAN PATENTS
Hocker Aug. 22, 1922
Adams July 27, 1926
Dawson, Jr.  Aug. 20, 1929

Hopkins &
MeceDermott  May 19, 1931
Weber May 26, 1931
Ellis Jan. 24, 1933
Hopkins &
MecDermott July 9, 1935

Oct. 10,1925
Aug. 14,1926
May 23, 1921

Aug. 1, 1925
April 4, 1927
Oct. 29, 1929
Oct. 15,1928
June §, 1931

July 25, 1931
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The patentee, in his specification, says that his invention
relates to artificial resins of the condensed ester type and comprises an
improved resinous composition which contains in s combined state oxidi-
zable, unsaturated fatty acid, for example, such acids as may be derived
from drying oils.

The object of the invention is described as follows:

It is the object of my invention to produce resins of the polyhydric
alcohol-polybasic acid class, which can be fully hardened or set at ordin-
ary room temperatures, that is, without baking, which shall have greater
hardness and elasticity and in general have more advantageous physical
properties for industrial purposes than resins of this class which have been
produced heretofore.

The patentee refers to the United States patent No.

1,098,776 relating to resins and says:

Arsem U.S. patent 1,098,776 of June 2, 1914, describes the preparation
of resing from a polyhydric alcohol, such as glycerine, and a cyclic poly-
basic acid such as phthalic acid together with an aliphatic acid. In-
cluded among the aliphatic acids are fatty acids, such as stearic or
oleic acids. These fatty acids are of the non-drying type, that is, they are
not hardened by oxidation.

The patentee then proceeds to describe in general terms

his discovery and states:

I have discovered that when an aromatic or cyelic polybasic acid,
such as phthalic acid, is associated with an unsaturated, oxidizable acid,
namely an acid derived from a drying oil, such, for example, as eleo-
stearie, linolic, or linolenic acid, that then a new form of resinous material
is produced which differs in many important respects from the resin
containing a non-drying fatty acid. For example, such a resin is
soluble at ordiary temperatures in a drying oil. The resin containing
such acid is convertible by contact with the air at ordinary tempera-
tures to a hard, tough state. When applied in solution on metal or
other foundation material a tough, flexible and tenaciously adherent
film is formed upon evaporation of the solvent and air drying. All
these properties render this resin valuable as an ingredient in varnishes
or other protective coatings.

The specification then gives two specific examples to
ilustrate the manner of carrying out the invention and the
character of the products derived therefrom. They are

worded thus:

First example: About 92 parts by weight of glycerine and 296 parts
by weight of phthalic anhydride are heated with the temperature gradu-
ally rising. At about 160° C. a clear, straw-coloured solution is pro-
duced. The temperature is gradually increased to about 200° C. to
cause a reaction to proceed, water vapor and some anhydride being
given off. At this point an additional quantity of phthalic asnhydride
may be added—say about 74 parts by weight, and also about 140 parts
of one or more fatty acids derived from a drying oil, such as china-
wood, linseed, or perilla oil. Heating is continued at a temperature
within the range of 190° C. to 210° C. until frothing and the giving off
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of vapors ceages and a eclear liquid is formed. Instead of the mixed
acids derived from @ drying oil, which include also as minor consti-
tuents non-oxidizable fatty acids, I may use one or more oxidizable,
unsaturated acids, such as eleostearic, linolic or linolenjc acids unasso-
ciated with other fatty acids.

Second example: The cyclic or aromatic acid may be mixed with
the aliphatic acid and reaction then may be carried out in one stage by
the addition of glycerine. By weight, about 370 parts of phthalic an-
hydride and about 140 parts of the fatty acids derived from one of the
drying oils are melted by heating to about 160° C. About 92 parts of
glycerine then are added and the temperature is raised to about 200° C.
until resinfication occurs. I prefer to heat the mixture until a resin
is formed which strings out at about 180° C. when allowed to fall in
drops.

Then follows the concluding statement which reads as

follows:

A resin prepared by either method is more flexible and tougher than
a resin derived from glycerine and phthalic anhydride alone, unasso-
ciated with the acid derived from a drying oil.

The specification then continues thus:

The resins made in accordance with my invention are soluble in
acetone, alcohol-benzol, coal tar oil, acetone oil, butyl acetate, butyl
alcohol, ethyl lactate, glycol diacetate, glycol, glycol derivatives such as
the non-ethyl ether, benzyl acetate, phthalate esters such as diethyl
phthalate, triacetin.

When such resin dissolved in a suitable solvent of the types men-
tioned above is applied as a varnish film, a tough tenaciously adher-
ent film is produced upon evaporation of the solvent and air drying of
the resin. Such a film is particularly advantageous for coating metals
because of its adherence.

The patentee then declares that the resin may be utilized
in massive or bulk form, for example, by casting the fused
resin into suitable moulds to produce slabs, sheets or ingots,
and that it may also be used in conjunction with various
filler for the preparation of moulded products, or as a
cement or a binder for laminated materials, or as an impreg-
nant for porous materials.

The patentee concludes thus:

The resins made in accordance with my invention are miscible
directly by simple heating with drying oils, such as linseed oil, china-
wood oil, perilla oil, or blown fish oil. Such solutions are useful as a
varnish for coating metals, wood or other articles.

The plaintiffs rely upon claims 3 and 4, which I deem

apposite to quote here:

3. A resinous composition constituted by the condensation product
of glycerine, phthalic anhydride and an oxidizable, unsaturated fatty
acid.

4. A resin constituted by the reaction produect of polyhydric alechol,
a polybasic acid and the mixed fatty acids derived from a drying oil.
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The first question to determine is that of the validity or
invalidity of the patent. The particulars of objections raise
lack of invention and anticipation.

The alleged lack of invention is based on the patents and
publications set forth in Schedules I and II hereinabove
reproduced and the common knowledge of the art.

The preparation of paints and varnishes always depended
on the selection and mixture of a variety of ingredients,
such as resins, natural or synthetic, oils and acids, not to
say anything of colours which are immaterial in the present
case.

Various proportions are used and diverse ingredients are
substituted for one another from time to time. As may be
expected, as different materials vary in their availability
or their price, they are replaced. An example of this is
the case of the chinawood oil or tung oil, which appeared
shortly after 1900 and made a notable improvement in the
varnishes and coating compositions. Yet I do not think
that it could be seriously contended that one could-get a
patent for using this oil, notwithstanding that there may
have been considerable advantages in its use.

The properties of all the oils referred to have been long
known in this art. Linseed oil, with which we are almost
principally concerned, has been used in coating purposes
from almost time immemorial, due to the fact that it will .
dry. By itself it does not dry very quickly; it may run
up to a month before it dries. 'When mixed with a pigment
such as zine oxide for instance, it dries in a much shorter
time.

Drying properties in themselves are not new in the paint
and varnish art. Paint and varnish of course would be of
no utility unless it dried.

Synthetic resins are comparatively new in the protective
coating composition art. No one had anything to do with
them before 1900 and no one used them before 1910.
Natural resing on the other hand have been used for a very
long time, in fact ever since man began to think of that
problem.

I may note incidentally that natural resins are the exuda-
tions from plants or insects. The most widely known are
the shellac, which is lac melted and run into thin plates,
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and the viscid secretion from the pine tree. Natural resins
alone lack a number of characteristics for coating composi-
tions but, when associated with oils, constitute a very pass-
able protective composition. The natural resins possessed
such characteristics as hardness and adherence. The oil
supplied the film forming feature. The result of the com-
bination was a varnish,

The natural resins divide themselves into soft on the one
hand and hard on the other. The division is sometimes
expressed thus: those that are completely soluble in an
organic liquid, whether spirit or oil, and those partially
or completely insoluble. The latter are usually rendered
soluble by what is called cracking, i.e., heating. A few
words about the principal natural resins may be convenient.

The spirit varnish, without oil, is merely a natural resin
dissolved in a volatile solvent. When that material is
spread on a surface the solvent evaporates and, if there
is no oil added in it, nothing is left but the original resin.
As already stated one of the chief spirit varnishes is shellac.
Shellac is not an ideal coating as it does not stand weather-
ing but whitens easily, particularly under effect of water.

Rosin is the exudation from the oleo-resin of pines and
trees of that class after the separation from the turpentine.
Rosin, if there is a large quantity of it in an oil varnish,
gives a brilliant finish, but it is subject to the same criti-
cism as shellac, as it easily whitens. Moreover the film is
brittle and friable and subject to destructive oxidation. Mr.
Chipman intimated that while rosin may be added to other
resins and increase their solubility in oils it is usual to say
that the rosin content is a measure of cheapness and indi-
cative of a lack of desirable characteristics for a good
varnish,

Counsel alluded briefly to ester gum, saying that it con-
tains a quantity of abietic acid and that to offset this high
acidity the resin can be treated with glycerol and that the
result of this treatment is called an ester gum, which, like
the original resin, is soluble in oils and can make a varnish.
The result is not known in the art as a synthetic resin
because the components are already resinous.
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In addition to the natural resins and the ester gum
previously referred to, there are the oil varnish natural
resins, including copals known as congo and kauri. The
copals are unsuitable for resin use due to their insolubility
in varnish oils. They can be made suitable however by
heating, called in the art cracking or running. This crack-
ing or running, in order to make the copals soluble, is not
considered as making it a synthetic resin.

To sum up, I may note that the natural resins may be
divided into spirit varnish resins, oil varnish resins and
natural resins which have been treated in such a way as to
be useful in the art and say that where they have been
esterfied, as in the case of rosin, or cracked or run, as in the
case of copal, they are still natural resins and not syn-
thetic resins.

Generally speaking, varnishes are prepared by heating
together, in suitable proportions, one or more soluble resins
and one or more oils. The product must be thinned in order
to be useful. When it is sufficiently thinned to facilitate
its application to a surface, it may be used as a coating
varnish. This may dry after standing in the air a certain
time and drying will harden it. The hardening involves
more than the mere evaporation of the volatile solvent
and the consequent setting; there must be some chemical
action between the oil and the air so as to change in some
way the characteristics of the film. There is no perfect
theory of hardening unanimously accepted, but it is ad-
mitted in hardening there is absorption of oxygen. So
the action of hardening is commonly called oxidation.

Apart from hardening in the air there is hardening by
the application of heat; generally speaking, the higher the
temperature, the shorter the time for the hardening. The
term usually employed in the art for heating in the case
of a varnish is baking. Baking a varnish is submitting it
to excessive temperatures of 250° F. or over. It is a form
of accelerated drying.

It was known for years that one could vary the quality
and property of the varnish oils, not only with regard to
the ingredients that went into them, i.e., the particular
fatty oil and particular resin used, but also as to the pro-
portions between the two; hence arose the terms a long
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oil or a short oil varnish. The long oil varnish, in which 1945
there was a larger proportion of oil, would not dry as Cax. Ino.
quickly, but there would be more of the qualities of the oil C,{J;DG&
than of the resin in the composition; it would be durable, Etzc. Co.
tough, not brittle. The short oil varnish, in which the pro- sﬂmié{,m-
portion of oil is low, would dry more quickly; it would Wgiius
not have the same wearing qualities as the long oil varnish Caxaba, L.
" but it would have the fast drying property. That was one apgersy,

of the problems with the natural varnishes. —

Dealing now with the synthetic resins, I may say that
the first of these resins are the class of phenolic resins,
composed of phenol formaldehyde. I may perhaps point
out that the ingredients of this synthetic resin are distinct
from the ingredients of the resin covered by the patent in
suit, which has to do with a synthesis of an acid and an
aleohol.

In 1910 a synthetic resin composed of phenol formalde-
hyde heated with copal, the two together forming a ma-
terial soluble in oils and therefore usable as a varnish resin,
appeared on the market. These resins were called alber-
tols; they had to be combined with oils before they could
be useful as a varnish. They were not complete resins in
themselves and only became usable as a varnish to cover
a surface after being combined with oils. Dissolving the
albertols in a volatile solvent, spreading the solution on
the surface and letting the solvent evaporate will not
give a practical film. In order to give it forming quality
one has to add linseed oil or some similar ingredient.

In 1914 some phenolic resins were made completely
soluble in varnish oils. They had however to be made
with a suitable oil into a whole for a commercial resin.
From that point of view the fact that this synthetic resin
must be used with an oil creates some analogy between the
phenols and the natural resins.

A word may be said about the oleo-resinous varnishes.
Usually that phrase is restricted to oil varnishes in which
a natural resin is and must be mingled with an oil in order
to make a finish.

The next class of synthetic resins is that of the cuma-
rone resin. This resin is formed by the union of cumarone
and indene occurring in coal-car distillation products. It
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is, properly speaking, a synthetic resin because neither of
the constituents is resinous. I may note that it is dis-
tinguishable from the synthetic resin in suit, seeing it is
not a resin of the acid alcohol type at all.

Another branch of the varnish art, to wit the nitrocellu-
lose coatings, must also be mentioned. Nitrocellulose
coatings are known as lacquers because they are compar-
able with shellac in this sense that after they have been
spread they dry by evaporation. The nitrocellulose supplies
the film-forming characteristic of the varnish. It is not
adhesive and is brittle. The resins are added in order to
procure adhesion; the plasticisers are added to give the
film flexibility. Nitrocellulose solutions were long known
as coverings for metals.

Even a small percentage of nitrocellulose in a solid gives
such viscosity as to prevent application or at least reduce
its possibility. In order to get the possibility of making
coats of varnish including nitrocellulose, the percentage of
the latter in each spreading had to be so small that one
had to have a large number of coats before getting suffi-
cient thickness. The drawback in this connection is known
as high viscosity and until the problem of high viscosity of
nitrocellulose was solved nitrocellulose could not come into
common use as a protective coating.

In or about 1921 an employee of the Dupont Company
discovered a method of producing nitrocellulose of low
viscosity, yet having good film-forming properties. The
product after spreading can be said to have air dried in the
sense that the cells formed a hard film irrespective of the
contents of the cells. Nitrocellulose began a career of its
own in the varnish art in 1923-1924. The industry was
captivated by this new coating; all methods of coating
were reorganized so that, whereas in 1923 about 1 per
cent. of all the automobiles manufactured in the United
States were finished with nitrocellulose lacquers, by 1927
over 95 per cent. were so finished.

Around 1901 a chemist named Watson Smith tried
reacting glycerol and phthalic anhydride. His work is
recorded in an article entitled “A new glycerol phthalate”
which appeared in the Journal of the Society of Chemical
Industries, of November, 1901. The article in question
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is mentioned in Schedule I of the amended particulars
of objection. It describes Watson Smith’s product as

follows:

As characterized chiefly by its extraordinary insolubility in almost
all solvents. It is practically insoluble in alcohol ether and benzene,
also petroleum and petroleum spirit. Its best solvent appears to be
cold acetone but in this it is sparingly soluble. On pouring some of
the solution on a watch glass and letting it evaporate spontaneously,
the clear transparent resin deposited in minute drops, solidifying to hard
transparent masses of the tasteless resinous body.

Watson Smith had evidently discovered a new syn-
thetic resin which however was wholly insoluble and un-
usable. Yet it suggested all sorts of possibilities as an
entirely new synthetic product and, as time went on, the
industry began to consider what might be done with this
new synthesis. Around 1912 the Watson Smith resin
was investigated by chemists in the employ of General
Electric Company in the United States, their names being,
among others, Callahan, Arsem, Dawson, Howell and
Friedburg. These chemists were trying to make out of
this hard glassy substance of Watson Smith, a sample
whereof was filed as exhibit 24, something soluble in
available solvents and thus industrially useful, some-
thing they could spread on a surface as a coating.

The patents issued to Arsem, Dawson, Howell and
Friedburg, along with others, are listed in Schedule I of
the particulars of objection.

I thought convenient to make a short hlstory of the
paint and varnish industry before broaching the sub-
ject of the validity of the patent in suit.

Reverting to the Watson Smith resin which came out
in 1900 and about which so much has been said during
the trial, because it specifically used as the acid to com-
bine with the glycerine phthalic acid, which is the acid
mentioned in the patent in suit, I may state that this
resin, as shown by the sample filed as exhibit 24, was
hard and brittle. It could be made into a cast article but
it was too hard and brittle to find any industrial use.
Long before 1921, Kienle'’s alleged date of invention, ways
of modifying that resin had been found, those ways being
similar to the ways of modifying natural resins by mix-
ing oils with them. It has been suggested not only to
mix various oils with the Watson Smith resin but to use
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the acid oil instead of the oil itself. Fatty oils are gly-
cerides or the combination of glycerine with a fatty acid.
If the proposed use of the oil is the combination with
glycerine and phthalic acid, the operator, by putting in
the fatty acid instead of the fatty oil, will save himself
the trouble of carrying the glycerine into the reaction
where it already exists.

Different kinds of modifications of the Watson Smith
resin were made with castor oil, oleic acid, butyric acid,
ete.,, as evidenced by the patents aforesaid of which I
propose to make a brief review in a moment,

It was submitted on behalf of defendant that there
was not any inventive ingenuity in selecting fatty acids
of linseed oil or linseed oil itself, since both have been
put on an equivalent basis. The selection of linseed oil
as the ingredient to modify the synthetic resin of Watson
Smith was an accepted thing that a skilled worker in the
art would do. It was urged on behalf of plaintiffs that
the selection of linseed oil or the acid thereof was not an
obvious thing and that consequently its adoption con-
stituted an inventive step. The mere lack of obvious-
ness is not sufficient to establish invention. There must
be inventive ingenuity: see Crossley Radio Corporation
and Canadian General Electric Company Limited (1),

where the Honourable Mr. Justice Rinfret said (p. 555):

Notwithstanding the very ingenious and exhaustive argument of
counsel for the appellant, we would hardly think, however, he would ask
this Court to give a sacro-sanct meaning to the use of the word
“obvious” for the purpose of discriminating between the eategory of
improvements which ought to be regarded as being properly inventions
in the legal sense and the category of those not so regarded. We would
suggest that, in England, the appearance, in later years, of the word
“obvious”, in judgments dealing with patent matters, probably results
from the fact that, under sec. 25 (subsec. f) of the English Patents
and Designs Act, a patent may be revoked upon the ground “that the
invention is obvious and does not involve any inventive step having
regard to what was known or used prior to the date of the patent.”
But although, perhaps, judgments under Canadian patent law may not
have denied patentability to certain improvements upon the express
ground that the advance over the prior art should be taken to have
Leen obvious to the persons skilled in the art, the jurisprudence, both
in the Canadian courts and in the Judicial Committee of the Privy
Council, is not wanting in pronouncements conveying the same idea.
It has long been laid down in our courts that, in order validly to support
a patent, it was, of course, necessary that the art, or the improvement
thereon, should be new, that it must be useful and that it must not have

(1) (1936) S.C.R. 551.
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been anticipated by prior knowledge or prior user by others within the 1945
meaning of see. 7 of the Patent Act, in force at the time of the issuance —

of the patent in suit; but that something additional was also required. CLA;L' IIE"
It was essential that there should be invention and that one did not hold (x. Gex.
a valid subject-matter of @ patent unless he showed the exercise of the Errc. Co.
inventive faculties (See: Halsbury’s Laws of England, vbis. Patents and V.
Inventions, no. 288); and that is to say, in the words of Lord Watson %ﬁ‘xgg
(Thomson v. American Braided Wire Company (1889), 6 RP.C. 518 HL.), (Co. or
“a degree of ingenuity . . . which must have been the result of thought Canapa, Lrp.

and experiment”.

Angers J.
See also Shaw v. Burnett & Company (1), Bowen v.
E. J. Pearson & Sons Ltd. (2), John Wright & Eagle
Range Ltd. v. General Gas Appliances Ltd. (3), Sharp
& Dohme Inc. v. Boots Pure Drug Company Ltd. (4),
In the Matter of 1. Q. Farbenindustric A. Qs Patents
(5), Gadd and Mason v. The Mayor, etc., of Manchester (6).
The terms in which Kienle made his notation of this
first suggestion about the use of linseed oil show that he
regarded the addition of linseed oil to the Watson Smith
resin as an obvious thing to do. A reference to Kienle’s
note book (Ex. 57) is advisable as, in my view, it con-
firms this statement. At page 287, under date of Feb-
ruary 10, 1921, we find, among others, the following note:
Talking with Dawson suggested making a resin using mixed fatty

acids of linseed oil instead of deic acid as in GP.O. Believe that this will
give flexible, may be self drying resin.

Then at page 309, under date of March 15, 1921, there

is the following note:
Dawson made resin similar to G.P.O. to~day using fatty acids linseed
oil as per suggestion. .

I may note that G.P.O. was described by Kienle as
follows (dep. p. 789):

GP.0. is a sort of shorthand we use for the resin made from glycerine
phthalic anhydride and oleic acid.

And further on (p. 790, in fine):

A. It was a name that we used in the General Electric Company’s
laboratories for this resin.

Q. Did that get out of the laboratory into the market?—A. On the
open market, I do not believe it did.

Q. Was G.P.O. covered by any patent or patents, do you happen to
know?—A. Yes, it it was covered by a patent taken out by an employee
of the General Electrie.

Q. Who is that?—A. Mr, Arsem.

(1) (1924) 41 R.P.C. 432 at 440, (4) (1927) 44 RPC. 367; (1928)

(2) (1925) 42 R.P.C. 101 at 108. 45 R.P.C. 153 at 191,

(3) (1929) 46 R.P.C. 169 at 177. (5) (1930) 47 R.P.C. 289 at 322.
(6) (1892) 9 R.P.C. 516 at 524.
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I think it will be advantageous to look into Kienle’s note
book a little more thoroughly.

On page 311, under date of March 16, 1921, we find this
note:

Dawson finished up resin from fatty acids. Tried benzol-alcohol solu-
tion. It acts in tube as G.P.0. No. 3 with vacuum. With air forms
gummy mass on bottom of tube. Thought that air would spread varnish
out. It did but resin gets sticky.

Then there is an entry of March 18, 1921 on page 313,
thus worded:

Moehle tried fatty acid resin again. It gums up the tube too much.
Rejected on account of flow.

On Mareh 21, 1921, at page 315, we read:

Made 100:75 mixture S.0. iron treated and resin from fatty acids.
Blended by heating to 200° C. Cut in coal tar oil-aleohol. Trouble was
result came streaky hence got breaks in wire. Exeept for this fine enamel.
Streaks seem to be in tube.

On March 22, 1921, at page 316, Kienle noted:

Moehle tried Resin E.A.—Linseed Oil without T. Couldn’t seem to
get uniform covering. Also got beading.

The entry of March 25 is to the effect that Kienle tried
a different solution with a dip process, that he did not
get a very even flow, that the coating was tacky and came
very beady.

On March 26 the beading was again found to be pro-
nounced.

On March 28, at page 320, there is the following
entry:

To-day tried enameling with the 75/100 F.A.R.-L.O. mixture. Used

new glass T. Ran boronized copper, cleaned only by solution. Got fair
speed with I=18.0 but got uneven covering.

The entry of March 29, at page 320, shows that Kienle
made 8 dips and that the coating was still porous.

On March 30, at page 321, we have the following entry:

Tried blending G.P.O. resin with tansil (?) oil. Got negative
result. Also negative result with paraffin oil. Did get blending with
glycerine,

On April 5, Kienle wrote the following entry (p. 326):
Made several quick electrolysis at 125 V. Found out washing with
water or aleohol works to give more even effect. Got distinet resin in
each case. Coatings very firm.
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On April 8, at page 329, we find the following note: 1945

Tried high speeds. As speed goes up of course wire gets stickier. (v, 1w,
Also seems to get point where beading occurs again. All this pheno- Lm

mena is indefinite so will have to follow up further. Cax. Gex.
Eizrc. Co.

The last relevant entry in Kienle’s note book, under g .
date of April 21, 1921, contains, among others, the fol- W&alﬁfs
lowing statements: CaNADa, L.

Tried 30 mill with F.A. Resin in coal tar oil/allyl alcohol. Too Ang—ersJ
thin a solution again when beading stops via dip process. R
Ally! alcohol with coal tar oil cuts resins.

It seems evident from these entries that Kienle’s only
problem in 1921 was that of providing an insulation coat~
ing for fine wires and it is quite manifest that his en-
deavours did not meet with success.

Mr. Smart pointed out that nothing in these notes is
said about air-drying, to which Mr. Chipman retorted
that self-drying is the same. I must say that off-hand
I felt inclined to agree with him. But looking over the
testimony of Kienle on the subject I am satisfied that the
two expressions are not synonymous. I believe it apposite
to refer to Kienle’s deposition in this connection and quote
a few brief extracts.

At page 781 Kienle, asked what particular work he was
doing in the research laboratory (of General Electric Com-
pany) in 1921, says: “At that time I was engaged in the
study connected with the enamelling of fine copper wires,
in fact, fine wires in general.”

The witness then describes the operation thus (p. 783):

A. You pass the wire over a pulley to guide it down through a varnish
bath and then by a baking tower over another pulley, and in the plant
you pass it down again into the bath by a tower again—in the plant, the
same tower— and do that a number of times until you build up the
requisite thickness.

Q. That is a series of baths in an enamel and a series of bakings?
—A. The same bath.

Q. I mean, the thing is being subjected to bathing several times?—
A. We call that a series of dips.

Q. A series of dips and a series of bakes, is that right?—A. That is
correct.

And further on (ibid.):

A. The wire, as you can well imagine, is very weak mechanically,
and it is particularly weak when it gets into the baking oven, because
the temperatures in there are fairly respectable temperatures: they run
to the order of magnitude of 400 to 900 degrees Fahrenheit.

53516—2a



82
1945
[S——

Cax. Inp.
L. &
Can. GeN.
Ezxrc. Co.
V.
SHERWIN-
WiLLIAMS
Co. oF

Canapa, Lirp.

Angers J.

EXCHEQUER COURT OF CANADA [1946

Dealing with the objects he had to keep in mind in the

operation, Kienle declared (p. 786):

A. . . In the application the wire had to, as I said, pass
through the bath of the varnish and then up the baking oven. If the
baking in that baking oven was not sufficiently dry or hard or baked
as we call it, then when it hit the pulley at the top, which we call a
sheave, it would be apt to stick on that and flake off and you would
destroy the entire effect you were trying to produce. Furthermore when
you return the wire to the bath you pass through the enamel and of
course that had solvent in it and you wanted to be sure that it would not
re-dissolve when it was in the solvent bath.

To the question as to whether the baking operation
offers conundrums that have to be solved in the enamel-
ling process, Kienle replied in the affirmative and added
(p. 787):

A, . You have to, as I pointed out, be sure that when you
get it out of the oven it is dry, and you have to be sure that all the re-
actions that occur in the oven in the baking process have been carried

1o the proper point rapidly enough to meet the speed with which you
are passing the wire through the oven.

Asked why the baking oven was employed, Kienle
answered (p. 787, in fine):

A. In order to give a thoroughly dry film with the proper maximum
type of polmerization—I guess we can call it that.

Speaking of the use of the G.P.O. varnish in his enamel-
ling operations, Kienle said that he was attracted by its
adhesive qualities but found that it lacked the character-
istic of building up insulation thickness on the wire in a

reasonable number of dips and he added (p. 790):

I had found that it also did not bake too well when it went through
the baking oven 1 reasoned that if I could possibly get in some product
the adhesive characteristics of the G.P.O. and overcome the other char-
acteristics, especially the baking, so as to get quicker baking, baking of
the order of magnitude of the temperatures I referred to in this use, we
might have something that would be of value in the wire enamelling on
it (art?).

Kienle specifically stated that he did not discuss drying
but quicker baking. Perhaps I had better quote another
passage from his testimony (p. 792):

Q. Then did you discuss with Dawson anything more than that note
presents? Did you discuss any question of drying with him?—A. No,
other than the fact that I requested him to make the resin and I also
stated to him that I would provide him with the fatiy acids for making
up the resin.

Q. But did you discuss with him any question of drying of the resin?
—A. No.

Q. Nothing of the kind?—A. No.
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Q. . . . Well, now, the note, as you read 1t out, had “believe
that this will give ﬂemble may be self-drying resin” Did you discuss
with Dawson the possibility that if you used these acids instead of oleic
that you might get a resin with different results or speedier results in
drying?—A. As I recall it, T discussed with him the possibility of getting
quicker baking., That was the first thought I had with respeet to this
possibly new resin.

Q. Baking is 4 form of drying, is it not?—A. In the very broad sense
only.

Q. But the note, “may be self-drying” you tell me you did discuss
that with Dawson?—A., No, after I had had the conference with Dawson,
that is after I had talked with him and between that time and the time
I entered this note, I thought that possibly, if we had such highly unsatu-
rated drying oil acids in the resin molecule we might be able to get some-
thing new; that 1s, we might be able to get the property in the resinous
composition of self-drying.

Q. Will you tell me what self-drying means in reference to baking.—
is it distinguished from baking?—A. Oh, yes, self-drying means the type
of hardening in the physical sense. By that I mean a change of state
from liquid to a solid would occur by exposure to the atmosphere or to
ordinary temperatures. That is, it dries by itself.

These various extracts from the deposition of Kienle
read in the whole satisfy me that the only idea which was
discussed between Dawson and Kienle was not that of air-
drying but that of quicker baking.

The use of linseed oil must have been considered as the
obvious thing to do by the skilled persons, familiar with
commercial practice, who were working with Kienle at the
General Electric Company. Neither the company nor any
of its employees made any attempt to obtain a patent on
the new produect or the process for making it. They did not
produce it as an invention. They did nothing until it
appeared that someone with the Dupont de Nemours
Company had filed an application for a patent. In 1927
they made experiments and prepared the application for
the patent in suit. This course of conduct does not indi-
cate that these people in 1921 considered their deed as an
invention.

When the time came, by the drop in the price of phthalic
acid, the introduction of phenolics, the discovery of nitro-
cellulose and the development of the automobile industry,
where an air-drying natural resin was desired, at least four
chemists thought of the thing, namely Hopkins and
McDermott, Weber, Carleton Ellis and Adams. They had
no idea that it was an invention. The use of an oil

53516—23a
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with the resin naturally occurred to them. The whole cir-
cumstances tend to prove that it was not the kind of
mental act which constitutes invention.

Regarding the inventive act it must be considered as of
the date when it is alleged to have been made, to wit in
1921. According to the evidence there does not seem to
have been any unsatisfied demand for the kind of air-dry-
ing resin with which we are concerned. There were many
air-drying natural varnish oils available and the synthetic
resins liable to dry by baking. Although the idea of the
air-drying resin was allegedly noted in 1921 nothing was
done in that respect and it only came on the market in
1929. This long delay entirely disposes of the question of
long felt want. It does not seem reasonable to believe
that there was a long felt want in 1921 which Kienle's in-
vention is supposed to have filled when General Electric
Company, a large and wealthy corporation, having the
answer to that want in its possession, did nothing to satisfy
it until 1929.

It seems to me expedient to make some brief comments
upon the following patents: TUnited States patent No.
1,098,728, to Kenneth B. Howell; United States patent
No. 1,119,592, to Louis Henry Friedburg; United States
patents Nos. 1,098,776 and 1,098,777, to William C. Arsem;
United States patent No. 1,141,944, to Edward S. Dawson,
Jr.

U.S. patent No. 1,098,728 granted to Kenneth B. Howell,
assignor to General Electric Company, for resinous conden-
sation product and process of making the same, on June
2, 1914, on an application filed July 25, 1913, a copy whereof
was filed as exhibit I, deals with a new resinous material
suitable for electrical insulation, varnishes, moulded materi-
als, particularly characterized by possessing flexibility and
elasticity.

The patentee declares that glycerol and other polyhydric
aleohols combine with polybasic organic acids, e.g., phthalic
acid, at an elevated temperature to form resins. He states
that these resins are esters of complex molecular structures
and that most of them, while stronger and tougher than the
phenol resins, are still quite brittle when cold.
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He says that the object of his invention is to provide resin-
ous materials of this general nature which are pliable and
elastic at ordinary temperatures.

He points out that, in accordance with the invention, an
unsaturated ester containing uncombined hydroxyl groups
is first made and is then acted upon at an elevated tem-
perature by means of castor oil until combination takes
place. He illustrates his invention by describing the pro-
cess in detail regarding the formation of a resin into which
glycerol and phthalic anhydride enter, but says that he
wishes it to be understood that the process is equally ap-
plicable to the formation of resins containing other poly-
basic acids such as camphorie, cinnamic and eitric acids.
He adds that gyleol, mannitol and other aleohols may like-
wise be substituted in some cases for glycerine.

He describes at length the various elements which are to
form part of his resin, mentioning the percentage of each of
them and explaining the manner in which the product
is to be heated.

He declares that the resinous material in the fusible stage
may be used for insulating or coating purposes, but that
preferably it is thinned by adding a solvent, such as benzol
and alcohol. He states that the solution may be used as a
varnish or an impregnant for fibrous or porous materials.
He adds that the solvent may be evaporated either by ex-
posing the material to the open air by heating it in a closed
or evacuated container. He says that by heating for a
length of time depending upon the finishing temperature
of the material in the first stage of the reaction, the resin
may be made insoluble and infusible without becoming
porous.

He points out that it is evident that chemical combination
of the resin and the oil has taken place as the oily layer
commingles with the resin and cannot be extracted after
hardening by means of organic solvents. He says that the
oil cannot be brought into combination with the same
effect with a neutral ester containing no free hydroxyl.
In his opinion, these facts point to a chemical combina-
tion of the ricinoleic and isoricinoleic acids and the un-
combined hydroxyl groups. He observes that undoubtedly
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some dissociation of the castor oil takes place and, as fast
as the ricinoleic acid combines with the resin, the disso-
ciation continues.

He concludes in saying that the final product when
hardened is a reddish brown elastic material which is
transparent in relatively thin layers.

He says that the hardened resin is entirely unattacked
by methyl alcohol or acetone and that the ordinary gly-
cerine phthalate swells into a gelatinous sticky mass in
contact with the solvents.

Three of his five claims concern the process; the other
two deal with the product. I may quote claim 4 which is
typical:

4. A resinous material formed from castor oil and an unsaturated
ester of a polyhydric alcohol and a polybagic acid, said resin being soluble
in a mixture of benzol and aleohol, fusible without decomposition, and
convertible to an insoluble, infusible, pliable, elastic material.

U.S. patent No. 1,119,592 granted to Louis Henry Fried-
burg, assignor to General Electric Company, for plastic
condensation product, on December 1, 1914, following an
application filed September 12, 1912, a copy whereof was
filed as exhibit R.

Friedburg, in his specification, declares that the “inven-
tion comprises a new plastic composition and the process
of making the same” and that “its object is to provide a
synthetic resin, suitable for electrical insulation, moulded
articles and the like, which possesses flexibility and may be
rendered insoluble and infusible without loss of flexibility.”

It was an old practice to add oily materials in spirit
varnishes made of natural resins to make them more
flexible.

The patentee declares that glycerol and other polyhydrie
aleohols and polybasic acids or anhydrides, such as phthalic
anhydride, combine at an elevated temperature to form
fusible and soluble resins. He says that upon further heat-
ing these resing become infusible and insoluble and that
they, both in their intermediate and final state, although
strong and hard, are usually quite brittle.

Friedburg wanted flexibility in his resin and he devel-
oped a method whereby he could incorporate butyric acid
in the resin. His method consists of heating two parts
by weight of phthalic anhydride and one part. of glycerol
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in a suitable container to a temperature of about 100° C.,
the temperature being slowly increased to about 185° C.
He says: “The mixture is maintained at this temperature
until distillation of water, acrolein and other vapours
ceases.” He adds that the temperatures may be allowed fin-
ally to rise as high as 210° C. He declares that, when a
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brittle without being sticky, the first part of the reaction
is completed. Aeccording to him “the product is a colour-
less or yellowish resin, fusible, and soluble in acetone”.

He states that about 22 parts of the resulting resinous
product are dissolved, with about 10 parts of butyric
acid, in glycerol and heated, using a reflux condenser, for
a period varying with the quantities and other conditions
from eight to twenty-four hours. He says that the prod-
uct is then heated under conditions permitting the re-
moval of vapours, in an open vessel, at a temperature of
about 800° C. until distillation ceases and samples taken
from the mass show proper consistency. He declares that
“the product is a very soft, rubber-like brownish mass,
also soluble in acetone”. He states that “for impregnat-
ing fibrous or cellular matter, such as electrical coils
wound with fabrie, or wood, cloth, paper and the like, the
acetone solution may be used and the solvent subsequently
evaporated”.

He adds that the fusible, soluble resin may be rendered
infusible, and apparently insoluble, without destroying its
flexibility by heating for about two to three hours to about
100-120° C.

He points out that the resin is saponifiable with alkali
to yield the polyhydrie aleohol used, for example, glycer-
ine and a compound of the alkali with the respective acids
used.

He states that either normal butyric aeid or isobutyric
acid may be used in carying out the process.

The patentee then mentions the proportions of phthalic
anhydride, glycerol and isobutyrie acid, which I do not
believe necessary to relate in detail.

The patent contains seven claims, two of which deal with
the process; the others refer to the produect. In claims 5
and 6 the patentee mentions monobasic aliphatic acid.

Angers J.
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This term includes all of the fatty acids in oils whether they
be of the oxidizable type, the saturated or partially saturated
type.

Claim 6, which is typical, reads thus:

6. As a composition of matter, a flexible resinous condensation prod-
uct saponifiable with alkali to form a polyhydric alcohol and a phthalate
and a compound of a monobasie, aliphatic acid.

U.S. patent No. 1,098,776, granted to William C. Arsem,
assignor to General Electric Company, for resinous conden-
sation products and process of making the same, on June
2, 1914, on an application filed September 12, 1912, a copy
whereof was filed as exhibit 68. The specification states
that the invention comprises a new plastic composition
and the process of making the same and that its object
is to provide synthetic resinous compositions which may
be rendered ingoluble and infusible and which are suit-
able for the production of moulded articles, electrical insu-
lation, varnishes, ete.

The patentee declares that glycerol and other poly-
hydric alcohols combine with organic acids, particularly
polybasic acids, at an elevated temperature to form resins,
which are esters of molecular structure. He points out
that two or more molecules of organic base or alcohol
may combine with two or more molecules of acid, the
molecular structure probably varying with the propor-
tions and conditions.

He says that in accordance with his invention an ester
is formed from a polyhydric alcohol and a polybasic acid
in such proportions that unesterified hydroxyl groups
remain. He says that such an ester is then combined
with another organic acid or acid anhydride to complete
the esterification, thus producing mixed esters of fairly
definite composition.

The patentee then illustrates his invention with refer-
ence to the formation of a glycerol mixed ester of phthalic
acid and succinic acid. I do not think that this illustra-
tion, which is rather extensive, need be reproduced.

He states that his product when cold is slightly elastic
and “will recover when stretched similar to rubber”. He
states that “the compound when heated for a short time
Joses its flexibility and becomes a strong, tough, clear
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solid mass, free from bubbles” and that “it is infusible 1945
and is insoluble in the usual solvents”. He says that all Cax. . Txo.
these resins are esters having a molecular structure com- C%;W.)va.
prising two like radicals of acid and an unlike radical. Ewc Co.
He declares that in some cases mixtures may be prepared SHERWIN-
and gives examples, which I do not deem necessary to Wé’g:‘f;;f‘s
relate. He points out particularly that glycerol esters of Cawapa, Lap.
organic acids, as “tartaric, glutaric, camphoric, malic acids Angers J.
in which not all the hydroxyl groups of the alcohol radical
have been esterfied may be treated with an additional
portion of acid to complete the esterification”. He states
that in fact the ester of an acid such as phthalic, contain-
ing unesterified hydroxyl groups, may be treated with an
additional amount of phthalic anhydride to form a neutral
cyclic ester and that the procedure also applies to resins of
polyhydric aleohols other than glycerol, for instance, glycol
and mannitol.

Dealing with the replaceability of the acids by each other
he says:

Other dibasic acids may be used to esterify the remaining hydroxyl
groups, and also equivalent amounts of various monobasic acids, and
substituted dibasic or monobasic acids, may be employed.

He specifies that he may use propionic, stearic, palmitic,
oleie, benzoic acids or such substituted acids as lactie, sali-
cylie, glycollie, chloracetie, chlorbenzoiec and chlorpropionie.

He concludes in saying that, in fact, mixtures of these
acids may be used in some cases and that various sub-
stances not strictly acids but having acid properties may
be employed. He then cites examples wh1ch I do not deem
useful to reproduce.

The patent contains seven claims, the first four of which
concern the process. Claim 5, concerning the product, is
thus worded:

5. A composition of matter, comprising a neutral mixed cyclic ester
of a polyhydric alcohol, phthalic acid and succinic acid, said material
being hard, tough, fusible and soluble in common organic solvents and
convertible to an insoluble, infusible state by heating.

U.S. patent No. 1,098,777, granted to William C. Arsem,
assignor to General Electric Company, for resinous con-
densation products and process of making the same, on
June 2, 1914, pursuant to an application filed July 25,
1913, a copy whereof was filed as exhibit A. The specifica-
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tion declares that the invention relates to  synthetic
resinous compositions which may be rendered insoluble and
infusible, and which are suitable for the produection of
molded articles, electrical insulation, varnishes, ete.”

The patentee states:

Glycerol, and other polyhydric alcohols, combine with various poly-
basic acids at an elevated temperature to form resins. These resing
apparently are esters of complex molecular structure. Two or more mole-
cules of organic base or alecohol may combme with two or more molecules
of acid, the molecular structure probably varymg with the proportions
and the conditions.

Further he says:

In accordance with my present invention esters are formed from a
polyhydric aleohol and a polybasic acid in such proportions that free or
unegterified hydroxyl groups remain, and such esters are then combined
with oleic acid to complete the esterification, thus producing mixed esters
of fairly definite composition having properties which render them
especially valuable for electrical insulations

The patentee then states that an ester of a polyhydric
alcohol, as glycerol, and a polybasic acid, as phthalic acid
or its anhydride, is first prepared, the two ingredients being
used in such proportions that unesterified hydroxyl groups
remain,

Further on Arsem states that he takes one and one-half
gram-molecules of phthalic anhydride and combines that
with one gram-molecule of glycerine. He says that in the
preparation of the preferred form of resin one-fourth gram-
molecule of phthalic anhydride is replaced by oleic acid.
He points out that oleic acid being a monobasic acid one-
half gram-molecule of the same is required to replace one-
quarter gram-molecule of the dibasic phthalic anhydride.

He declares that “instead of combining with the glycerine
all of the phthalic anhydride to be added” he prefers to
“combine 1 gram-molecule of glycerine with 1 gram-mole-
cule of phthalic anhydrid and then to add the rest of the
phthalic anhydrid with the oleic acid”.

After discussing the effect of the oleie acid and its pro-
portion in the resin according to the proposed use of the
latter, Arsem states that the resinous condensation product
thus obtained is “a thick reddish liquid which congeals at
room temperature and is soluble in various organie solvents
such as benzol, naphtha, turpentine, coal tar oil, and the

" like”. He adds that “the material may be made insoluble
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ahd infusible by eontinued heating about twenty to thirty
hours at a temperature of about 160° C., but remains flex-
ible”. He points out that the flexibility may be varied by
varying the proportions of the phthalic and oleie acids and
that decreasing the amount of oleic acid decreases the flexi-
bility of the resin.

He declares that the liquefied resin or its solution may be
used as an impregnating material for fabrics, paper, wood
or the like in the electrical arts or may be used as a varnish
applicable directly on metal surfaces for insulating or other
industrial purposes. He says that the resinous material
may also be used in the production of moulded compounds
and for this purpose may be mixed in the liquid or dis-
solved state or as a dry powder with a filler such as
asbestos, clay, ground slate, silicia and the like and moulded
under pressure.

He admits that the change in physical properties due to

the hardening treatment is not entirely understood but is
probably due to a polymerization in molecular structure.

The patent contains four claims, one of which deals with
the process. Claim 3 concerning the product is perhaps
the most typical:

3. A flexible, fusible, soluble resinous produet of a polyhydric aleohol,
phthalic anhydrid, and oleic acid, said material being convertible by heat-
ing to an insoluble, infusible state, while retaining flexibility.

U.S. patent No. 1,141,944, granted to Edward S. Dawson,
Jr., assignor to General Electric Company, for resinous
composition and process of making the same, on June 8§,
1915, pursuant to an application filed April 9, 1914, a copy
whereof was filed as exhibit M.

The specification states that “the present invention re-
lates to the class of resinous organic condensation products
made by the chemical interaction of polyhydric alcohols
and polybasic acids, and particularly to the class of mixed
esters such as described in an application filed September 12,
1912, by W. C. Arsem, Serial No. 719,994.”

The patentee declares that it is the objeet of the inven-
tion “to prepare a resin having a high dielectric strength,
and a tenacity and flexibility which enables it to be used
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for a wide variety of purposes in the electrical art, and
which may be converted by a short heat treatment from
a fusible to an infusible state.”

He says that when two molecular proportions of a poly-
hydric aleohol, e.g., glycerol, are acted upon by three molec-
ular proportions of phthalic acid or its anhydride a satu-
rated soluble, fusible, resinous ester is produced conver-
tible to a tough, hard, infusible, insoluble resin by heat.
He adds that other acids, namely cinnamie, citric and
succinie, may be similarly combined with polybasic alco-
hols. He points out that a mixed ester may be prepared by
substituting for part of the polybasic acid a monobasic acid,
such as oleic acid, thereby producing a flexible resin which
adheres tenaciously to metallic surfaces.

He says that in accordance with his invention

A neutral oily ester such as castor oil as well as a monobasic acid is
associated with an unsaturated ester, preferably the glyceryl phthalate,

to form a resin convertible to the insoluble, infusible state in less tima
than the resins described and having superior insulating and mechanical

properties.

He states that the castor oil preferably replaces some of
the monobasic acid and is added to the unsaturated resin
together with the monobasic acid.

The patentee then gives a specific example purporting to
illustrate his invention, which I do not think necessary to
reproduce.

He says that the condensation products containing the
castor oil may be dissolved in a suitable menstruum, such
as benzol, naphtha, turpentine, coal tar oil and the like, to
form a varnish having adhesive properties superior to a
solution of resin containing no castor oil.

The patentee declares that the varnish may be used for
impregnation of fabrie, paper or the like, for the insulation
of electrical apparatus or may be applied directly on the
surface of electrical conductors as it adheres tenaciously
to bright metallic surfaces. He states that in the latter
state the resin is preferably mixed with various mineral
fillers as clay, flint, chromium oxid, red oxid of iron, which
act as a spacer and a ready conductor of heat. He says
that the coating thus applied may be rendered infusible by
heating without losing its flexibility.
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There are nine claims in the patent, six of which relate 1946
——

to the product. Claim 8, which seems to me typical, is thus Cax. Ino.

. Lm. &
worded: Can. Gen.

3. A resinous composition comprising a mixed glycerine ester of Erzc. Co.
phthalic and oleic acids, having indistinguishably incorporated therewith 5 v.
castor oil, said composition being convertible by heat to an infusible, v\?gﬂ;ﬁ:
insoluble, flexible resin from which the castor oil is non-separable by  Co. or

solvents. CANApA, L,

This closes the analysis of the material patents which Aungers J.
preceded Kienle’s application.

An article entitled “Alkyd resins as film-forming ma-
terials” by R. H. Kienle, the inventor, and C. S. Ferguson,
of General Electric Company, was published in the issue
of April, 1929, of the review “Industrial and Engineering
Chemistry”. The pages of said issue containing the article
in question were produced as exhibit L. The article sup-
plies pertinent and material information relative to the
knowledge of the art, particularly of the use of alkyd resins,
in and prior to the year 1921, the alleged date of invention
of Kienle. I think it is proper to quote a few brief excerpts
of this article.

In a short but substantial statement of the situation of
the use of alkyd resins as film-forming materials, the
authors submit inter alia the following facts (p. 349):

During 1911-1915 Callahan (Callahan, U.S. Patent 1,108,329 (1914),
et al.) at the Pittsfield works laboratory, together with Arsem, (Arsem,
US. Patent (1914)), Dawson (Dawson, U.S. Patent 1,141,944 (1915) ) and
Howell (Howell, U.S. Patent 1,008,728 (1914) ) at the Schenectady
research laboratory of the General Electric Company, carried out an
extensive investigation into the glycerol-phthalic anhydride reaction, and
as a result new and useful resins were made. They became particularly
interested in the resins because of their heat irreversibility.

In the following paragraph Kienle and Ferguson set forth

these facts:

Arsem and his co-workers studied the alkyd reaction as a whole and
the preparation of numerous other resins based on this reaction—ie.,
they replaced the phthalic anhydride in whole or in part with other poly-
basic acids and in part with some monobasic acids. In addition they
studied flexibilization, working chiefly with castor oil as the flexibilizing
agent. They ascertained many characteristics of the resins and pointed
out the possibility of using them as film-forming materials. They found
the resing to be extrazordinarily good stickers and, working with solutions
of the resins, they obtained very adherent, tough, varnish-like films on
metals if these films were properly baked. They only worked with a
few simple solvents, such as acetone, alcohol-benzene, and coal-tar oil-
alcohol. With these solvents films of poor bodying characteristics and
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with decided tendencies to pull up, owing to high surface-tension effects,
were the best they obtained. In only one case did they obtain a satis-
factory result. Dawson, working with alcohol-benzene solutions of a
glycerol-phthalic anhydride-oleic acid resin, was able to obtain smooth,
tough, adherent films on metals, but ihe film-building properties of this
varnish were poor.

Then on page 350, under the heading “Recent Develop-
ments”, are the following observations:

During the war the introduction of the Gibbs process for the manu-
facture of phthalic anhydride by catalytic oxidation of the vapors of
naphthalene resulted in cheap phthalic anhydride. Following this, nitro-
cellulose lacquers were developed, which led to the commercial avail-
ability of many types of new solvents. These two developments awak-
ened a new interest in the alkyd resins as film-forming materials.

On page 351 we find these comments:

Film Characteristics. The films prepared from baking solutions are
invariably very adherent, hard, and tough. Properly baked, a very good
gloss results. The films can be made exceedingly flexible for their hard-
ness.

Finally on page 352, under the title conclusion, there are,
among others, the following remarks:

In general, we can divide these solutions into (1) baking, and (2)
air-drying. The former require heat to develop their maximum proper-
ties, outstanding of which are toughness, adhesiveness, flexibility, oil
resistance. The latter require primarily reaction with oxygen, although
heat can also be used, in which case its function is essentially to speed up
the oxygen reaction. These air-drying films possess the same outstand-
ing properties as the films from the baking solutions, together with an
additional pronounced film-building characteristic.

This article shows that at the time under consideration
therein it was the baked films that were sought for the
purpose to which Callahan, Dawson, Arsem and Howell
were directing their investigations and that, in case films
were desired for other purposes where baking was not
available, then linseed oil or a somewhat similar ingredient
would be used.

After a careful perusal of the evidenee and of the able
and exhaustive argument of counsel I have reached the
conclusion that there is lack of subject-matter in the patent
in suit and that accordingly the said patent must be
declared invalid, null and void and that it must be struck
from the record.

There remains the question of anticipation which I could
abstain from examining in view of the conclusion to which
I have arrived concerning the lack of invention, but as very
likely my opinion will not be unanimously aceepted, I deem
it apposite to deal briefly with the question.
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Anticipation may be considered as of two dates, 1921
and 1927. The two dates are important, as intervening
between them are the patents and applications mentioned
in Schedule IT of the particulars of objection.

I do not believe that Kienle is entitled to the date of
1921. The evidence has not convinced me that his inven-
tion was then sufficiently developed to constitute an inven-
tion. All that Kienle had at that time was an idea or a
vision, such as could not be considered as an invention
reduced to practical shape.

The remarks of Viscount Cave L.C. in The Permutit

Company v. Borrowman (1) seem to me pertinent:

It is not enough for a man to say that an idea floated through his
brain; he must at least have reduced it to a definite and practical shape
before he can be said to have invented a process

Mere conception is not invention and a party who pre-
tends to be the first inventor of an object but who has not
published his invention is not entitled to priority over a
later inventor who has made it public: Gerrard Wire Tying
Machines Company Limited v. Cary Manufacturing Com-
pany (2). 1 deem it convenient to quote an extract from
the judgment of the late president, Maclean J., which has

some relevance (p. 179):

Upon another ground Cary wcannot, I think, even assuming he did
all he claims to have done early in 1919, be held to be the first inventor.
Mr. Anglin very ably and ingenuously put forward the contention that a
person who conceives an invention, and who is in a position if and when
he chooses to produce a physical embodiment of his mental conception,
is in law an inventor in this country. Mr. Anglin of course conceded
that such a person might have great difficulty in establishing his inven-
tion by satisfactory evidence, but in this case he thought that difficulty
had been overcome by Cary on the facts already related . . . I
cannot accept Mr. Anglin’s proposition, as expressing the law, even with
the evidence of the alleged inventor as to the conception being accepted
as proven, nor can I agree that a “physical embodiment” of the concep-
tion, which was never disclosed would void the patent of a subsequent
inventor who had first and effectively diclosed his invention It must
be conceded I think, without qualification, that a mere conception of
anything claimed to be an invention, that is concealed and never dis-
closed or published, is not an invention that would invalidate a patent
granted to a subsequent inventor To say that mere conception is
invention or that a first inventor in the popular sense who has not com-
municated or published his invention is entitled to priority over a later
invention accompanied by publication, and for which a patent was
granted, or applied for, would I think throw this branch of our juris-
prudence into such utter confusion as to render the law of httle practical
value owing to uncertainty, If this is the policy and meaning of the

(1) (1926) 43 RP.C. 356 at 359. (2) (1926) Ex. C.R. 170.
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Patent Act, an inventor might safely withhold from the public his inven-
tion for years, while another independent but subsequent inventor of the
same thing, who had secured or applied for a patent, and who had pro-
ceeded to manufacture and sell his invention without any knowledge of
the undisclosed invention, would always be in danger if the prior
inventor could secure a patent by merely proving an unpublished inven-
tion.

And further on (p. 180):

It seems to me that the first inventor must and should mean in
patent law, not the first discoverer or the first to conceive, but the
first publisher, and publication is always a question of fact. That per-
son. must, however, be a true inventor, that is he must not have bor-
rowed it from anyone else. This principle was laid down in Great
Britain by the courts there as early as 1776, and is there still accepted
a8 expressing the law. In the case where a person who was first granted
a patent was not in popular language the first inventor because some-
body had invented it before him, but had not taken out a patent for it,
it has been decided that the former was entitled to a grant provided the
invention of the first inventor had been kept secret, or without being
actually kept a secret had not been made known in such a way as to
become part of the common knowledge or of the public stock of infor-
mation. Therefore, the person who was in law held to be the first
and true inventor was not so in popular language because one or more
people had invented before him, but had not sufficiently disclosed it.
Plympton v. Malcolmson (1876), 3 Ch. Div. 531, Jessel M.R., at pp. 555,
556; Dollonds Patent (1766)), I W.P.C. 43; Cornish v. Keen (1835), 1
W.P.C. 501; Smith v. Davidson (1857), 19 Court of Sessions 691, at p.
698—2nd Series; Robertson v. Purdy (1906), 24 RP.C. 273, at p. 290;
Ezx parte Henry (1872), 8 Chan. App. 167.

Dealing now with the question of anticipation, I think it
advisable to review certain patents relied upon by defen-
dant.

The first is the United States patent No. 1,422,861, for
liquid-coating composition, granted to Western Electric
Company, Incorporated, assignee of Carl D. Hocker, on
July 18, 1922, following an application filed on December
11, 1919. A copy of the specification was filed as exhibit D.

The specification says that the “invention relates to the
produection of suitable resinous compositions which may be
employed as the base in the manufacture of varnishes,
impregnating compounds, lacquers, enamels, japans, and
the like” and that “more particularly it has to do with the
use of such coating when heat is applied thereto to facilitate
the drying thereof”.

The patentee declares that an object of his invention is to
produce a liquid-coating composition which, after applica-
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tion with the aid of heat, converts it into a semi-solid
through chemical action and with continued heating forms
a hard, firm, continuous and durable coating.

He states that it has been found that “such composi-
tions may be formed by combining under the proper con-
ditions a resin, such as Congo copal, shellac, Manila copal,
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such as glycerine”. Hocker says that in carrying out the
preparation of this compound, the resin and free fatty
acids are mixed in suitable proportions until, with the aid
of heat, a uniform homogeneous mass is obtained. He adds
that this condition having been achieved the polyacid
alcohol is added and the temperature increased until the
mass again becomes homogeneous. He then sets forth an
example, which I do not think necessary to reproduce.

He declares that the compound thus produced possesses
the property of gelatinizing upon further application of
heat without the addition of other substances.

He states that while the above method is sufficient to
produce the desired result it is expensive because of the
large amount of free fatty acid 'and polyacid alcohol re-
quired and that by substituting a vegetable oil, e.g., castor
oil, for part of the glycerine and part of the acid, the cost
of the material will be decreased and the product will be
identical for practical purposes.

The patentee then describes the method of producing the
liquid-coating composition under this alternate process and
concludes that the composition will then be in such a state
that further heating will cause gelatinization.

He states that before the gelatinization is carried out the
composition is applied to the surface which is to be coated
and that it is desirable, in some cases, to add organic sol-
vents, such as kerosene, in order to render the composition
more liquid. He says that, when a smooth, uniform cover-
ing has been secured, heat is applied in such a manner
that a gradual thickening of the fluid coating takes place
and that the temperature is increased until solidification
oceurs.

He states that it is to be understood that, although Congo
copal and shellac have been mentioned, it is intended to
include any resin which has the property of forming a gela-
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tinous product with a polyacid aleohol and that in referring
to vegetable oils or fatty oils all oils which will, upon saponi-

_ fication, yield one or more fatty acids are included. He adds

that some of the .oils which have been used are Chinese
wood oil, corn oil, castor oil, linseed oil, soya bean oil, rape-
seed oil, sesame oil, cotton-seed oil and peanut oil.

The patentee then gives a list of the acids intended to
be included as belonging to the fatty acid class.

Claim 3 referring to the product, which seems to me typi-
cal, reads thus:

3. A liquid-coating composition resulting from & combination com-
prising glycerine, Congo copal, free fatty acid and castor oil.

The Canadian patent No. 223,007, for liquid-coating
compositions, granted to International Western Electric
Company Inc., assignee of Carl D. Hocker, on August 22,
1922, following an application filed on May 23, 1921, is
similar to the United States patent previously mentioned.
A copy of the specification attached to the Canadian
patent was filed as exhibit C.

The terms of the United States patent No. 1,422,861 to
Hocker (exhibit D) are such that the patent constituted a
disclosure to a person skilled in the art as of the date of the
patent, the application for which was filed on December 11,
1919, of the modification of a resin, synthetic or natural,
by fatty acids of the drying oils. These fatty acids are
clearly indicated in the patent as the modifying agent. The
last paragraph of the specification outlines the different
series of the acids to be used, including those with a single
bond, a double bond, two double bonds and three double
bonds. The list includes the linoleic, linolenic and oleic
series. The acids of linseed oil are mentioned in the evi-
dence; on line 15 of page 2 of the patent, the oils from
which the acids are to be derived include linseed oil.

It was submitted on behalf of plaintiffs that Hocker
does not, in his specification, refer to a synthetic resin.
Indeed what he says at lines 43 and following on the first
page of the patent is “combining under the proper con-
ditions a resin, such as Congo copal, shellac, Manila
copal, ete.” A

I am satisfied that the term “a resin” addressed to a
person skilled in the art on December 11, 1919, would
mean a synthetic resin as well as a natural resin. As
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a matter of fact, that date is long after Arsem and Fried-
burg had produced the Watson Smith resin modified with
different agents. The Watson Smith resin had been before
the public for years, so that the art was aware of synthetic
as well as natural resins. In addition there is the state-
ment of McWhorter that to him or to a chemist the term
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thetic as well as natural resins.

In the circumstances I believe that the Hocker patent
(exhibit D) constitutes an anticipation because it is the use
with the synthetic resin of Watson Smith, including glycer-
ine and phthalic acid, of the acids of linseed oil.

The next patent to which I deem fit to refer is the
United States patent No. 1,803,174, for a resinous con-
densation product and method of preparation, granted to
General Electric Company, assignee of Edward S. Daw-
son, Jr., on April 28, 1931, pursuant to an application
filed on May 23, 1925, and renewed on November 28, 1928.
A copy of the specification was filed as exhibit N.

The specification states that “the present invention com-
prises an improved resinous composition made by chemical
combination and condensation of an aliphatic polyhydric
aleohol, such as glycerine, one or more polybasic acids and
a small portion of sulphuric acid”.

The patentee declares that he introduces “to advantage
into the resin a fatty acid component, preferably an acid
derived from drying oil, such as linseed oil or China-wood
oil”.

He says that as a consequence of his invention he has
provided resins capable of being transformed from a fusible,
soluble state to an infusible, insoluble state in a shorter
time than similar resins heretofore produced and which
have superior physical properties, in particular are capable
of polymerization or setting with a hard surface while re-
taining elasticity or flexibility.

He states that the utilization of sulphuric acid in ae-
cordance with his invention which involves the heating
together of the resin-forming constituents with a relatively
small proportion of sulphuric acid, may be distinguished
from the use of such acid as an ordinary catalyzer by the
fact that the chemical reaction which would occur in the
absence of the sulphuric acid is modified by the latter as

53516—33a

Angers J.



130
1945

o
Cax. Inp.
Lrp. &
Can. GeN.
Ezrzc. Co,
v.
SHERWIN-
WiLLiams
Co. oF
Cawana, Lo,

Angers J.

EXCHEQUER COURT OF CANADA (1946

evidenced by the colour of intermediate products, the odour
of gaseous by-products and the distinet physieal properties
of the ultimate resinous product.

The patentee then gives two methods of making his

resinous composition and states:

When this resin, produced by either one of the above methods, is
heated for a sufficient length of time, it becomes infusible and insoluble
and has a hard glass-like surface, while possessing considerable flexibility.
It is tough and strong and therefore well suited for use as a binder in

'moulding compounds, as a wire enamel, and as a protective coating for

metals. The resin is resistant to moisture, oil and acid. It is also highly
adhesive to metal surfaces. It may be applied either by spraying the parts
to be coated or by dipping them into the fluid resin.

The patentee declares that a film consisting of this new
resin on a surface of a metal can be hardened in about
thirty minutes at 210° C., whereas similar resins made with-
out sulphuric acid will require several hours for harden-
ing. He adds that in some cases the resin can advantage-
ously be dissolved in a high boiling point solvent and a
solution applied as a varnish to parts to be coated.

He says that the flexibility of the resin may be in-
creased by incorporating material such as China-wood oil
or castor oil with the resin in the high boiling point
solvent.

Claim 1 may be cited as typical:

1. A resin comprising the reaction product of an aliphatic polyhydrie
alcohol and a polybasic acid, a fatty acid derived from a drying oil and
a small proportion of sulphuric acid.

The Canadian patent No. 292,353 granted to Cana-
dian General Electric Company, Limited, assignee of
Edward S. Dawson, Jr., on August 20, 1929, pursuant
to an application filed on April 4, 1927, for resinous
condensation products and methods of preparation, a
copy whereof was filed as exhibit O, is substantially simi-
lar to the United States patent No. 1,803,174 previously
mentioned. It has omitted the word “aliphatic” before
the words “polyhydric alcohol” wherever they are found
in the body or the claims of the latter. In addition some
of the claims are differently drafted and the last claim
(No. 8) of the United States patent has been left out. A
certified copy of an oath dated March 29, 1927, signed by
Edward S. Dawson, Jr., filed as exhibit P, states that the
affiant verily believes that he is the inventor of certain new
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and useful improvements in resinous condensation products 134;5_J
and methods of preparation described in the specification Cax. Iwo.
relating thereto, and for which he solicits a patent, by his Ciﬁ"(}gv.

petition dated March 29, 1927, and that no application Euzc. Co.
for a patent for said improvements has been filed by him SHERWIN-
or others with his consent in any country foreign to Can- ngf‘g‘gs

ada, except as follows: CaNaDa, L.
United States serial No. 32447 filed May 23, 1925; Angers J.
England, filed May 21, 1926;

France, filed May 21, 1926, Pat. 616,463;
Germany, filed May 22, 1926.

The Dawson patents exhibits C and D only differ from
the patent in suit by the use of a small quantity of sul-
phuric acid to accelerate the reaction of the product.

It seems to me expedient to analyse five other decisions
in cases dealing with resins, mentioned in Schedule IT with
defendant’s particulars of objection.

United States patent No. 1,773,974, for film, granted to
Carleton Ellis on August 26, 1930, following an application
filed on September 23, 1926. A copy of the patent was filed
as exhibit T.

The specification states that

This invention relates to a duplex or composite film containing a
cellulose ester such as cellulose acetate or nitrate or other soluble cellulose
compound and relates especially to a duplex film comprising a pigmented
layer and a non-pigmented or substantially transparent film comprising
nitro-cellulose and a synthetic resin compatible therewith.

The patentee declares that when the film is applied to
a supporting surface the protecting and exposed stratum
congists of nitrocellulose and a synthetic resin compatible
therewith. He says that this stratum is preferably free from
pigment, whereby a fine lustrous effect is obtained. He
further says:

As a synthetic resin T prefer those made from glycerol (or glycol,
pentaerythritol, and the like, or mixtures of these various polyhydric
aliphatic alechols) and a crystalline acid or anhydride such as phthalic
acid or anhydride, together with the free fatty acid or a glyceride oil,
particularly the various vegetable oils such as the fatty acids of linseed
oil, cotton seed oil, soya bean oil, rape-seed oil, and the like. Resins of
this general character greatly increase the life of the nitrocellulose films
as compared with films made from the same nitrocellulose with a like
proportion of rosin, damar, and other natural resins.
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The patentee then points out that these oil-acid-glyceride
resing give to nitrocellulose a greater durability than that
obtained with modified natural resins such as rosin ester or
ester gum.,

The patentee declares that nitrocellulose is impaired in
durability by the addition of most of the natural resins.
He states that films are desired containing a large amount

. of resin in order to obtain a considerable degree of thick-

ness with the application of only one or two coats of a solu-
tion containing such resin and nitrocellulose. He adds that
on the other hand all synthetic resins compatible with nitro-
cellulose improve the life of nitrocellulose films and co-
operate, for instance, with nitrocellulose of low viscosity
to produce durable films. He says that among the syn-
thetic resins appropriate for the aforesaid purpose and
compatible with nitrocellulose of low viscosity are those
made from an oily fatty acid, a polyhydric alcohol such as
glycerol and an organic acid of what may be termed the
crystalline type, including tartaric, citric, malic, benzoic,
phthalic and similar acids or less definitely crystallizable
acids of the type of lactic.

The patentee then gives an illustration of his invention
which I do not consider useful to cite.

He concludes in saying the the composition set forth for
making the lustrous finish is one which shows remarkable
endurance to weather, even though low viscosity nitro-

cellulose be employed. He states that

the high degree of compatibility of low viscosity nitrocellulose, . . .
with the vegetable oil fatty acid phthalic glyceride resins secures a co-
operative effect whereby the tendency of the low viscosity nitrocellulose
films to disintegrate on exposure is overcome by the presence of the resin
and a durable product results.

Claim 6, which is typiecal, reads thus:

6. A film serving as a coating on a supporting article comprising a
pigmented substratum adjacent a supporting surface of said article and a
superposed and exposed substantially transparent protecting stratum com-
prising nitrocellulose, a synthetic resin of the oily fatty acid phthalie
polyhydric-aliphatic-alechol type.

United States patent No. 1,690,515, for composition of
matter containing a cellulose derivative, granted to Ellis-
Foster Company, assignee of Harry M. Weber, on Novem-
ber 6, 1928, following an application filed on October 13,
1925. A copy of the specification was filed as exhibit S.
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The specification states that the

Invention relates to a composition of matter comprising artificial
resing, and relates especially to resing of complex constitution prepared
from drying and semi-drying oils and their fatty acids, an organic acid
other than the fatty acids from oils, and a polyhydric alechol, such com-
plex resing having incorporated with them a toughening agent, such as an
ester or ester of cellulose, particularly nitrocellulose . . .

The patentee says that

In the present invention resins prepared from drying or semi-drying
oils, such as castor oil, linseed oil, or their fatty acids, an organic acid,
such as phthalic anhydride, and glycerol, glycol, or other appropnate
alcohol, toughened by means of a cellulose ester or ether, are superior in
that compositions so prepared are less susceptible to outside influences,
such as moisture, light, ete., particularly where such composition is to be
used for the preparation of lacquers or lacquer enamels, which would be
subject to exposure to the weather.

The patentee points out that the resing prepared from
the fatty acids of drying or semi-drying vegetable oils are
superior to those made with the drying oils themselves in
that they can be prepared with less danger of polymeriza-~
tion and that a homogeneous resin is produced containing
no free oil liable to interfere with the production of suitable
articles for all purposes when blended with a cellulose ester
or ether.

The patentee then cites various examples which I do not
think necessary to reproduce.

He states that in the examples given phthalic anhydride
has been cited as the organic acid used but that it is to be
understood that other organic acids, such as benzoic, maleic,
tartaric, succinie or mixtures of these, may also be used and
be within the scope of the invention.

He points out that vegetable oils and fatty acids ob-
tained from vegetable oils other than those mentioned in
the example can also be used, such as soya bean oil, linseed
oil, cocoanut oil, China-wood oil or products obtained by
blowing these oils or mixtures of them.

Claim 4, which is typical, reads thus:

4. A composition. of matter comprising a cellulose ester and the reac-
tion product of a vegetable oil, free fatty acids obtained from vegetable
oil, a polybasic organic acid and a polyhydric alcohol.

United States patent No. 1,893,874, for resinous com-
positions and method of making, granted to General Elec-
tric Company, assignee of Lester V. Adams, on January
10, 1933, following an application filed on June 25, 1926,
a copy whereof was filed as exhibit F.
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The specification says that this application is a con-
tinuation in part of an application filed on June 13, 1924.

The patentee declares in his specification that the
present invention comprises new resinous compositions which are useful
for coating and other purposes and which are made by the combination
of resinous condensation product and oil, preferably drying oil.

He states that natural resins, such as copal, can be readily
combined with an oil, e.g., linseed oil, by heating the resin
and the oil in contact with each other. He points out
that some synthetic resins, such as the phenolic and the
glyceride resins, cannot be caused to combine with oils in
this manner. He adds that in some cases complex bodies
have been prepared from a resinous material containing
free hydroxyl groups by heating the resin and an acid
derived from an oil until chemical combination took place.

He declares that, in accordance with this invention,
resinous condensation products of the heat-hardening class
are combined with non-resinous esters of the aliphatic
series by the dispersion of one of said substances in the
other to form new materials having properties differing
from either of the constituents. He gives an example and
goes on to say that his invention is particularly applicable
to resins resulting from the chemical reaction of polyhydrie
alcohols and resinifying carboxylic organic acids such as
polybasic acids or anhydrides thereof, these resing being
termed generically polyhydric aleohol-polybasic acid resins.

He says that the term “dispersion” is used “in a gen-
eral sense which includes chemical combination, solution
and colloidal suspension as special cases”.

He states that varnish bases constituted of a heat-hard-
ening resin and a drying oil, that is an oil containing an
unsaturated, oxidizable fatty acid, constitute an example
of his invention.

He says that the combination of the resinous material
and the oil is preferably carried out by heating these ma-
terials in the presence of a high boiling point liquid, which
may or may not form part of the product.

Specific examples are given to illustrate the invention;
I do not think expedient to deal with them.

The patentee declares that “the resin-oil complex con-
stituting my invention may be applied as a varnish or as
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a solution in any suitable solvent”; also that “material
prepared by any of the above processes and freed from sol-
vent, or largely so, may also be used as a molding composi-
tion, and for this purpose may be mixed with various
fillers”; and finally that the “material may be applied upon
wires and other metal surfaces as an insulating enamel
and may be used as a cement for such products as lamin-
ated mica compositions”.

The patentee adds that while his invention is applicable
particularly to blending oils with synthetic resins it can
be applied to blending oils with resins with which oils
blend with difficulty by ordinary methods.

Claim 1 may be quoted as typical:

1. A composition comprising a resinous polyhydric alcohol-polybasic
acid condensation product which is capable of being rendered infusible
by heating, and & fatty acid glyceride, said ingredients being indistinguish-
ably united, and said composition being soluble in one or more liquids
in which said condensation product is insoluble.

On August 1, 1925, Lester V. Adams, the patentee afore-
said, applied for a patent in Canada. A patent bearing
No. 262,979, for resinous compositions and method of
making, was granted to Canadian General Electric Com-
pany, Limited, assignee of the applicant, on July 27, 1926.
A certified copy of the specification was filed as exhibit B.

The specification, which differs somewhat from that of
the United States patent, may perhaps be summarized
briefly. It states that

the present invention relates to the preparation of resinous compositions
of the general nature of a varnish or a japan base and comprises an indis-
tinguishable mixture or blend or a resin and an oil, in particular a blend
of a resin made by the esterification of polyhydrie aleohol and polybasic
acids or derivatives thereof, as for example, the resin made from glycerine
and phthalic anhydride, and a glyceryl ester of o fatty acid, preferably
a drying oil, such as china-wood oil or linseed oil.

The patentee says that in accordance with the preferred
method of carrying out his invention the two classes of
materials, that is resinous and oily esters, are incorporated
with one another by causing these compounds to be dis-
persed in a solvent of relatively high boiling point by heat-
ing the materials to be incorporated in contact with the
solvent at an elevated temperature. He points out that
unless the presence of a high boiling or non-volatile sol-
vent is required it is removed after the dispersion in the
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solvent is complete and the resulting viscous mixture
constituting the desired base is dissolved in an ordinary
volatile solvent or otherwise utilized.

The patentee submits an example which I do not think
necessary to reproduce. He then says that the term “dis-
persion” is used in a general sense which includes solution
and colloidal suspension as special cases. He adds that,
when the solvent is removed, a sticky and viscous mass
remains which constitutes a complex or blend of a glyptal
and the oil.

He states that the resin-oil complex may be dissolved
in suitable volatile solvents, as for example the aromatic
compound known as “solvent naphtha”, and, when the sol-
vent is evaporated after application of the varnish, a tough
flexible film is produced. He says that the material con-
stituting the film is infusible and insoluble, is highly resis-
tant to oil, will withstand temperatures and is more flexible
and adhesive than other similar enamels.

He declares that the “glyptal which is preferably intro-
duced in its initial stage of combination, ie., the state in
which it is fusible and soluble, is partly cured or rendered
less fusible and less soluble by the heating step in contact
with the high boiling point solvent”. He explains that
“during the process of incorporating the glyptal resin in its
loosely combined fusible state, the esterification reaction
between the glycerine and the phthalic anhydride is com-
pleted with the elimination of water to produce the resin
in its more stable form, from which it can be easily con-
verted by additional heating to the final infusible, insoluble
state”.

Claim 2, which is typieal, is thus worded:

2. A new composition of matter comprising glyptal and a drying oil

“incorporated as an indistinguishable mixture, said composition being

viscous and sticky, soluble in organic solvents and convertible by heat
to a hard, tough, infusible, insoluble condition.

The last patent which I believe apposite to mention is
the United States patent No. 1,974,742, for synthetic resin
and process of making same, granted to Horace H. Hopkins
and Frank A. McDermott, assignors to E. I. du Pont de
Nemours & Company, on September 25, 1934, pursuant
to an application filed on August 14, 1926, a copy whereof
was filed as exhibit W.
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The invention relates to synthetic resinous condensa-
tion products of polyhydric alcohols with polybasic acids
and drying oils or drying oil acids, with or without other
acidic constituents, and the process of making the said
products.

The patentees declare in their specification that certain
resinous compositions are valuable in the plastic art, par-
ticularly for use in the manufacture of varnishes or lac-
quers. They say that to be desirable for this purpose a
resin should have the following properties:

(a) Solubility in the solvents used in the varnish and lacquer in-
dustry.

(b) Formation with cellulose esters or ethers or drying oils, or a
combination of cellulose esters or ethers and compatible modified drying
oils, of a hard, durable, non-brittle film.

(¢) Compatibility with cellulose esters or ethers or drying oils, or a
combination of cellulose egters or ethers and modified drying oils com-
patible with the cellulose esters or ethers.

The patentees declare that natural resins are sometimes
used with cellulose esters or ethers to make lacquers, but
give very brittle films. They add that many synthetic
resins are known but have been found to be unsatisfactory
since they do not have all of the necessary properties.

They state that it is known that resinous bodies can be
formed by heating a polybasic acid with one of the various
polyhydric alcohols, such as glycerol, glycol, glucose, man-
nitol, cellulose or dextrin, although glycerol is the aleohol
generally used.

They say that a brittle resin is obtained when glycerol
is esterified with phthalic anhydride and that a tough
elastic condensation product results when succinie, tar-
tarie, pyrotartaric or citric acid is heated with glycerol,
while the glyceride of maleic acid is a flexible, gummy,
sticky material.

They state that it is also known that “less brittle and
more soluble, resinous materials can be prepared by replac-
ing part of the dibasic acid by certain monobasic acids,
such as oleiec, palmitie, stearic, butyric, and the acids ot
rosin”. They point out that the mixed glyceride of phthalic
and oleic acids is soluble in naphtha, turpentine and coal
tar oil, while the glyceride of phthalic and butyric acids and
the glyceride of phthalic and rosin acids are soluble, respec-
tively, in acetone or mixtures of benzene and aleohol.
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The patentees declare that an “object of this invention
is to produce a synthetic resin having the property of
hardening by absorption of oxygen at atmospheric tempera-
ture, and suited, by reason of this property, for various
uses in the arts.” They add that another object is “to
produce a resin which is initially soluble in various organie

Canapa, Lo reagents, and which, on evaporation of the solvent and

Angs J.

—

hardening, becomes chemically inert and substantially in-
soluble”. They say that a more specific object is “to pro-
vide synthetic resin compositions which are of value as
protective films either alone or in combination with other
film-forming ingredients”.

The specification contains the following statement:

We have discovered that if drying oil acids or drying oils are heatea
with a polyhydric aleohol, such as glycerol, and a polybasic acid, for
example, phthalic anhydride, with or without resin acids, highly valuable
synthetic resins are obtained which attain the objects set forth.

The patentees then give five examples which I do not
think useful to summarize.

They declare that their new resins are well adapted for
use in oil varnishes and enamels, since they are soluble
in drying oils and in solvents, such as turpentine and petro-
leum distillates, used in thinning such compositions. They
add that the durability and elasticity conferred by these
resins make varnishes and enamels containing any of them
of great value.

Claim 21, which seems to me typical, may be quoted:

21. An alkyd resin formed by the combination and condensation of
a %f)lyhydric aleohol and an organic polybasic acid and an oxidized fatty
acid.

Section 61 of the Patent Act was discussed with refer-
ence to the applications filed in the period between 1921
and 1927, that is those of Weber, Ellis and Hopkins &
McDermott. Section 61 was included in the statute inti-
tuled “An Aect to amend and consolidate the Acts relating
to Patents of Invention” and bearing the short title “The
Patent Act, 1935”, which came into force on August 1, 1935,
by proclamation of the Governor in Couneil.

The provisions of subsec. 1 of sec. 61 were first partly
enacted in subsec. 1 of sec. 37a, added to the Patent Act,
1923, by sec. 4 of ch. 21 of the statute 22-23 Geo. V, which
later became ch. 150 of the Revised Statutes of Canada,
1927. Section 37a came into force on September 1, 1932.
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Subsection 1 of sec. 37a reads as follows:

37a. (1) No patent or claim in a patent shall be declared invalid or
void on the ground that, before the invention therein defined was made
by the inventor by whom the patent was applied for, it had already been
known or used by some other inventor, unless it is established either
that, before the date of the application for the patent such other inventor
had disclosed or used the invention in such manner that it had become
available to the publie, or that, before the issue of the patent, such other
inventor had made an application for a patent by virtue of which he is
entitled to priority or upon which conflict proceedings should have been
directed.

Prior to the statute 22-23 Geo. V, ch. 21, there was no
such enactment in the Patent Act. This statute followed
the decision of the Privy Council in the case of Rice v.
Christiani and Neilsen (1), where it was held that in-
ventor might carry the date of his invention back and up-
set a Canadian patent, even though he had kept his inven-
tion secret for years. Section 37a was passed, placing a
restriction on prior inventors carrying the date back unless
he had disclosed or used his invention in such a manner
that it had become available to the public or had, before
the issue of the patent, filed an application for patent in
Canada.
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It was urged on behalf of defendant that the statute 22-23 -

Geo. V, ch. 21, does not apply as regards Weber, Ellis and
Hopkins & McDermott and that the law applicable to them
is the law as laid in the case of Rice v. Christiani and Neil-
sen. After giving the matter due consideration, I am
satisfied that this contention is well founded.

Weber, Ellis and Hopkins & McDermott being prior in-
ventors to Kienle, the latter’s patent so anticipated is
invalid.

It was argued for the defendant that the statute 22-23
Geo. V, ch. 21, enacted in 1932, some five years after
Kienle’s patent was granted, had the retroactive effect of
making the said patent valid. Counsel admitted that there
is no decision on that point. Craies on Statute Law, 4th
edition, at pages 330 and following, expounds the doctrine
that retrospective effect of a statute cannot be presumed.
The doctrine and most of the earlier decisions on the sub-
ject are carefully reviewed by Mr. Justice Duff, as he then
was, in the case of Upper Canada College v. Smith (2).

(1) (1931) 48 RPC. 511. (2) (1921) 61 S.CR. 413.



110

1945
——
Can. Inp.

Lo

Can. GeN.
Erec. Co.
V.
SHERWIN-
WiLLiams
Co. or
CanaDA, Lirp.

Angers J.

—_—

EXCHEQUER COURT OF CANADA [1946

At page 419 we read the following observation:

Examples might be multiplied in which judges of very high authority
have said that the intention to affect prejudicially existing rights must
appear from the express words of the enactment.

Further on the learned judge supplemented his remarks
by this statement:

) And even more numerous instances might be adduced of dicta enunci-
ating the doctrine that the intention must appear from the words of the
statute itself.

In the statute with which we are concerned there is no
indication whatever that it is intended to apply retrospec-
tively to patents granted before its enactment.

The three patents aforesaid use either the acids of drying
oils or the oils themselves and these are all heated with
glycerol and phthalic acid. These patents disclose, in my
opinion, the alleged invention of Kienle.

The problem of combining the Watson Smith resin with
various oils or their derivatives, particularly linseed oil,
butyrie acid and oleiec acid, and the production of an ad-
herent film had been solved by, among others, Arsem and
Friedburg. The teachings of these men gave a chemist
versed in the art the knowledge that any monobasic fatty
acid could be utilized. In Arsem’s specification the phrase
used is “various monobasic acids” and in Friedburg’s
“monobasic aliphatic acid”. Their patents taught further
that the characteristics of the acids would be carried into
the oils, I do not believe that Kienle’s alleged invention
has added anything essential to the inventions of Arsem
and Friedburg. In the case of Sharp & Dohme Inc. v. Boots
Pure Drug Company Ld. (1), there are observations of Sar-
gant L.J., in appeal, which are, as I think, much in point
(p. 182):

It would seem, on principle, that, in the case of a patent for a sub-
stance, just a9 much as in that of any other patent, there must be an
element, a “scintilla”, of invention in connection with the process and
the material, at any rate, in combination; and this would appear to be
in accordance with the implications of sec. 38a of the Act of 1907, as
introduced by the later Act of 1919, and with the decision of Sir
Ernest Pollock as Solicitor-Genersal in M.s Application (1922) 39 R.P.C.
261. But here, for the reasons already given, there appears to have
been nothing more than the verification of a process and the produc-
tion of a substance both of which had already been eclearly pointed out.

T may add that sec. 38a is not of great importance here, for its direet
operation would seem to be confined to cases where there is sufficient

(1) (1928) 45 R.P.C. 153,
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invention to justify a patent for a new substance, and, even in that
case, would seem merely to limit the protection of the patent to that
substance only when produced by the process claimed.

I wish also to refer to a passage of the judgment of Man-
ton, Circuit Judge, of the Circuit Court of Appeals, second
circuit, rendered on February 10, 1936, in the case of General
Electric Company v. Paramet Chemical Corporation (1),
containing observations which seem to me applicable in the
present case (p. 498):

While the fact, standing alone, that a number of chemists struck on
the substitution independently of each other and independently of
Kienle, is not sufficient to disprove invention, under these circumstances,
it is sufficient to negative invention: Ruben Condenser Co. v. Aerovox
Corp. 77 F. (2d) 266, 268 (C.C.A. 2); Baker v. Hughes-Evans, 270 F.
97, 99 (C.CA. 2); Ellioit & Co. v. Youngstown Car Mfg. Co. 181 F.
345, 349 (CCA, 3).

Changed conditions in the varnish and paint trade did awaken a
new interest in the alkyd resing as film-forming materials. It is shown
by these contemporaneous responses to a need that any skilled chemist,
familiar with the natural-resin drying-oil blends of varnish, would have
no difficulty when commercial operations called therefor, in ascertain-
ing that synthetic resin could be combined with the ordinary drying
oils to form the equivalent of the old combinations. It was not this
patentee who turned the art to the use of an air drying glycerol
phthalate resin.

There was no inventive thought in this substitution, and the patent
is invalid.

The Arsem patents (exhibits A and 68) and the Howell
patent (exhibit I) were issued on June 2, 1914, and would
bave expired on June 2, 1931. The Friedburg patent
(exhibit R) was issued on December 1, 1914, and would
have expired on December 1, 1931. If Kienle had applied
for his Canadian patent on the alleged date of invention, to
wit in 1921, and if the patent had been granted after a
delay of two years and four months, which is the delay
incurred for the issue of the patent on his application
filed on April 4, 1927, the patent would only have had
about two years and a half to run from the date of the
commencement of the proceedings herein. It was getting
close to the expiry of the Arsem and Friedburg United
States patents when Kienle’s application was filed. It
may have been a clever move on the part of Canadian
General Electric Company Limited not to file Kienle’s
application in 1921, but to wait until April 4, 1927, to

(1) (1936) 28 US.P.Q. 496.
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do it. The company obviously was anxious to prolong
its monopoly. Be that as it may, this does not affect the
question of validity of the patent in suit.

I have reached the conclusion that the patent in suit is
also invalid and void by reason of anticipation.

In view of the decision to which I have arrived concern-
ing the invalidity of the patent due to want of invention
and anticipation, I do not think necessary to deal with
the validity of claims 3 and 4 relied upon by plaintiffs.

The action will accordingly be dismissed with costs
against plaintiffs.

Judgment accordingly.

BETWEEN:

DANIEL WANDSCHEER, GERRIT
WANDSCHEER, JACOB WAND-
SCHEER, BEN WANDSCHEER,
WALTER E. KLAUER, CHARLES
L. OSTRANDER anp KLAUER
MANUFACTURING COMPANY..

\

> PLAINTIFFS;

SICARD LIMITEE. ................ DEFENDANT.

Patents—Invention—Subject matter—Utility—Inoperativeness — Anticipa-
tion—N ovelty—Aggregation—Mere mechanical improvement not in-
volving the exercise of inventive ingenuity.

The action is for the infringement of two patents owned by the plaintiffs
relating to smow removing apparatus. The claim alleged to be in-
fringed in the one patent consisted of a combination of elements
which the Court found lacked utility as the plow made in conformity
therewith would not operate. The elaims in the second patent alleged
to be infringed were directed to means in a rotary snow plow for
loosening the snow in front of the rotors, which claims the Courb
found to be invalid because they were lacking in subject matter
and novelty.

Held: That the combination of elements as set forth in the claim of
the first patent constituted a mere juxtaposition of elements which
were old and well known and did not require the exercise of
inventive ingenuity; any skilled and competent mechanic could
have made it.
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2. That the use of cutter bars as described in the claims in the second 1944
patent alleged to have been infringed only required ordinary —
mechanical skill and it does not involve the exercise of inventive WAgTDiimB
ingenuity; moreover the said cutter bars were anticipated. ) v

. . L . .. Sicarp, Lrtin

3. That the test of utility of an invention is that it should do what it —
is intended to do and that it be practically useful at the time when

the patent is issued for the purposes indicated by the patentee.

4. That utility alone in the absence of invention cannot support a grant
of a patent.

ACTION by the plaintiffs to have it declared that, as
between the parties, two patents for invention owned
by plaintiffs are valid and have been infringed by defen-
dant.

The action was tried before the Honourable Mr. Jus-
tice Angers, at Montreal.

W. F. Chipman, K.C., Hazen Hansard, K.C. and E. G.
Gowling for plaintiffs.

H. Gérin-Lajoie, K.C. and C. H. MacNaughton for defen-
dant.

The facts and questions of law raised are stated in the
reasons for judgment.

Axcers J. now (August 28, 1944) delivered the following
judgment:

This is an action for the infringement of five patents
hereinafter described.

In chronological order these patents are:

(a) Canadian letters patent No. 253,159 for improve-
ments in snow removers granted on September 1,
1925, to Harry D. Curtis, of Oshkosh, State of Wis-
consin, United States of America;

(b) Canadian letters patent No. 352,708 for improve-
ments in a snow plow granted on August 27, 1935,
to Daniel Wandscheer, of Sioux Center, State of
Iowa, United States of America, as a reissue of
United States patent No. 288,040 granted on March
19, 1929, to the same;

53516—4a
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(¢) Canadian letters patent No. 309,848 for improve-
ments in snow removing apparatus granted on
March 31, 1931, to Dan Wandscheer, of Dubuque,
State of Iowa, United States of America;

(d) Canadian letters patent No. 309,849 for improve-
ments in snow remover granted on March 31, 1931,
to Dan Wandscheer, of Dubuque, State of Iowa,
United States of America;

(e) Canadian letters patent No. 330,827 for improve-
ments in snow plow loading hood granted on March
14, 1933, to Walter E. Klauer and Charles L.
Ostrander, of Dubuque, State of Iowa, United States
of America.

A notice that plaintiffs discontinue their claim for
infringement of letters patent number 330,827 dated March
13, 1941, was filed on April 22, 1941.

At the opening of the trial counsel for plaintiffs moved
the Court to withdraw letters patent Nos. 309,849 and
352,708 and to discontinue their claim for the infringe-
ment thereof. He also moved the Court for an amend-
ment of the date of invention regarding letters patent No.
309,848 from December to September 1927. The motion
to withdraw letters patent Nos. 309,849 and 352,708 was
granted with the costs of motion as well as those occa-
sioned by the insertion of these letters patent in the action,
including the costs of the evidence already adduced con-
cerning them, against plaintiffs. The motion to amend was
granted with costs against plaintiffs.

As a result of the notice of discontinuance regarding
patent No. 330,827 and the motion to withdraw patents
Nos. 309,849 and 352,708, the action, as it now stands, con-
cerns only the alleged infringement of patents Nos. 253,159
and 309,848,

The patent No. 253,159 issued on September 1, 1925, to
Harry D. Curtis and by him and Leo A. Schoebel, Simon C.
Schaeffer and Charles M. Boller, on behalf of himself and
Frank Morgan, deceased, assigned to the plaintiffs, Jacob
Wandscheer, Ben Wandscheer, Daniel Wandscheer and
Gerrit Wandscheer, relates to alleged new and useful
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improvements in snow removers. A copy of this patent 1944
was filed as exhibit P10 and a copy of the assignment bear- Wasoscrms
ing No. 139,276, recorded on June 17, 1927, was filed as ™ **
exhibit P11. Sicarp, Lrén

The objects of the invention are set forth in the speci- A”g‘"l J.
fication as follows:

This invention relates to snow plows for steam and street railways,
trucks and the like and the principal object of the invention is o
provide epiral conveyor means for forcing the snow to one or both
sides of the track or road.

Another object of the invention is to provide blower means for
receiving the snow from the conveyor means for blowing to a distant
point.

Figures 1, 2 and 8 of the drawings, reproduced below,
will help in understanding the description of the invention.

The patentee describes his invention thus:

In these views 1 indicates a casing which has its lower portion of
substantially semi-cylindrical form in cross section with its upper part
inclining upwardly and outwardly as at 2. This casing is supported in
any suitable manner in front of the engine or street car or other vehicle
so that it will scoop up the snow from the track or road in front of the
vehicle. As shown in Figure 1 the casing is attached to the engine by
the arms 3. The lower edge of the casing is provided with an adjustable
shoe 4 so that the shoe may be brought adjacent the surface to be
cleared of snow. A shaft 5 is suitably journalled in the said casing and
this shaft carries the right and left hand screwed conveyors 6 which extend
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from s point adjacent the centre of the shaft to the ends of the casing. 1944
This shaft carries a gear wheel 7 which is connected in any suitable S

manner with the source of power so that the shaft may be rotated. WAEI;T,I? TL}_I BER

It will thus be seen that the snow secooped up by the casing will be v
forced towards each end of the casing by the conveyor blades and if the Stcarp, Lmée
ends of the casing are open the snow will be deposited on each side of the AngTrs- I.
track or road. —

I prefer, however, to attach a casing 8 at each end of the casing 1
and to extend the ends of the shaft 5 through these casings. These
extended ends of the shaft carry fan blades 9 so that a blast is created
in each casing to drive the snow delivered to the casings by the convey-
ors through the outlet pipes 10 and the delivery pipe 11 which is con-
nected with said pipes 10 by the rotary elbow 12. In this way the snow
may be delivered at any desired point on either side of the road bed.

In the modification shown in Figures 4 and 5 the ends of the casing
It may be left open so that the fan 9 will throw the snow from each end
of the casing as the snow is delivered to them by the conveyors * * * *

In the modification shown in Figures 6 anad 7 the shaft 5' carries
but one conveyor blade 6’ which delivers the snow to one end of the
casing. The gear 7’ is located at one end of the shaft and a fan 9 may
be connected with the other end so as to deliver the snow received from
the conveyor to the outlet pipe 10’ * * *

The specification further states:

It will thus be seen that as the plow is driven through the snow on
the track or road the conveyor means will force the snow to each side of
the track or road or to one side thereof and if the blower device is used
this snow can be delivered to a distant point so as to remove the danger
of the banked snow at the side of the track falling back upon the track.

In the modification shown in Figures 8 and 9 a double conveyor is
used which is so arranged as to feed the snow to the centre of the casing.
A fan casing 20 is connected with the rear of the conveyor casing at the
centre thereof, and the fan 21 therein acts to draw the snow from the
conveyor casing and then discharge it from the outlet 22 at the top of
the fan casing. This fan has its shaft 28 geared to the shaft 24 on which
the conveyors 25 are carried. The fan shaft is connected in any desired
manner with a source of power.

The plaintiffs rely on claim 1 which reads thus:

1. A snow plow of the class described comprising a horizontally
arranged semi-cylindrical casing, a fan casing connected therewith, a con-
veyor in the first mentioned casing, a fan in the fan casing, means for
actuating the conveyor and fan, an adjustable conduit connected with the
fan casing for rotary movement. .

The patent No. 309,848 granted to Dan Wandscheer on
March 31, 1931, concerns an alleged new and useful

improvement in snow removing apparatus. A copy of this
patent was filed as exhibit P12.
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1944 The principle of the invention is laid down and its
L p— objects are stated in the following paragraphs of the speci-

¥,k fication, which are the only ones material herein:

Sicarn, Lrén This invention relates to snow removing apparatus and has particular
A.ngers 3. ?eference o apparatus of this type which is especially designed for mount-
—_— Ing upon the front end of a motor vehicle or similar propelling devices.

* * * * *

A further defect in prior apparatus was that the banks of snow left
on the sides of the road after the passage of the apparatus were irregular
and, when the drift was deeper than the height of the apparatus, the
banks were undercut so as to later develop snow slides and other move-
ment of the snow which covered the previously cleared areas.

* * s * *

A further feature resides in the provision of a shearing element on
the sides of the snow apparatus to insure a clean-cut bank by severing all
overhanging edges and to cause the high layers of snow to fall into the
path of the apparatus and be properly disposed of.

The specification then describes the feature of the
apparatus with which we are concerned as follows:

The front upright edges 73 of the auger casing are sharpened as in
my aforesaid copending application to facilitate cutting and the provi-
sion of a clean side surface in the banks of snow as the remover cuts its
swath. A cutting bar or blade 75, preferably one on each side of the
auger casing, is mounted forwardly of the snow apparatus by means of
bolts 77 which pass therethrough and into the side faces 13 of the casing.
Each cutting bar may be sharpened as at 79 and is preferably arranged
at such an angle with the casing that it slices into the upper layers of
snow in advance of the time that the auger casing will cut into the cor-
responding lower layers. In this manner, immediately that the augers
cut away the lower snow, the upper layers will tumble down and be
swept back into the fan casing and thence out of spout 21. The bars 76
may be removed when the snow is not deep enough to warrant their use,
and they may be adjusted to various heights by removing the bolts and
replacing them in auxiliary holes 81. Should it be found desirable to
change the inclination of the cutting bars, further sets of spaced holes
83 and 85, are provided, each of these sets being in alignment with the
hole through which the uppermost bolt 77 passes. The sharp edges 79,
like those indicated at 73, serve to leave a clean path and smooth bank
behind the snow remover.

The plaintiffs rely on claims 6, 7, 8, 9 and 10; I think it
will be sufficient to reproduce claims 7, 8, 9 and 10:

7. In a snow remover, a vehicle snow removing apparatus mounted
upon said vehicle, and cutting bars formed at the sides of said apparatus
for advancing into the snow to aid In cutting a clean swath.

8. In a snow remover, a vehicle, a casing mounted forwardly of the

vehicle, rotors disposed within the casing, and means on the front lateral
edges of the casing for loosening the snow ahead of the rotors.
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9. In a snow remover, a vehicle, snow removing mechanism mounted 1944
forwardly thereof, and cutting bars or plates arranged at the sides of said —
W ANDSCHEER

mechanism in substantially vertical planes, said cutting bars extending

upwardly for a substantial distance above the snow removing mechanism.
10. In a snow remover, a vehicle, a casing mounted forwardly of the SICABD, Lriéin

vehicle, rotors disposed within t¢he casing, and cutting plates arranged on

opposite sides of the casing, said cutting plates projecting above and for- Angers J.

wardly of the rotors. -

ET AL.

The plaintiffs in their statement of claim say:

the plaintiffs Daniel, Gerrit, Jacob and Ben Wandscheer
are citizens of the United States of America, reside at Sioux
Center, in the State of Iowa, and are the owners of the
Canadian letters patent Nos. 253159, 352,708, 309848 and
309849 hereinabove described;

the plaintiffs Walter E. Klauer and Charles L. Ostrander
are citizens of the United States of America, reside at
Dubuque, in the State of Iowa, and are the owners of
Canadian letters patent No. 330827 hereinabove described;

the plaintiff Klauer Manufacturing Company is a cor-
poration having a place of business at Dubuque, in the
State of Jowa, and is the exclusive licensee under the
aforesaid patents owned by its co-plaintiffs;

the defendant is a corporation having a place of busi-
ness in the City of Montreal, Province of Quebec;

the defendant has infringed the rights of the plaintiffs
under the said letters patent as set forth in the particu-
lars of breaches and threatens to continue the said infringe-
ment;

wherefore the plaintiffs claim (a) a declaration that
- as between the parties the sald letters patent are wvalid
and have been infringed by the defendant; (b) an in-
junction restraining the defendant from further infringing
the rights conferred by the said letters patent; (¢) dam-
ages in the amount of $10,000 or such larger amount as
may be awarded or alternatively an account of profits
as plaintiffs may elect; (d) an order directing that the
defendant deliver to plaintiffs all articles in its posses-
sion or power made in infringement of the said letters
patent or that said articles be destroyed; (e) such further
relief as the justice of the case requires; (f) costs.

In their particulars of breaches the plaintiffs say that
the defendant has infringed the rights of the plaintiffs
under the said letters patent since the dates of their issue
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and prior to the institution of the action by manufactur-

Wmnscmma ing and selling snow plows in Canada at times and places

ET AL.
v.

at present unknown to the plaintiffs, which said snow

Stearn, Lée plows embodied the inventions covered by said letters
Angers J. patent;

the plaintiffs rely on the following claims (leaving
aside the patents withdrawn): patent No. 253,159, claim
1; patent No. 309,848, claims 6, 7, 8, 9 and 10;

the precise numbers and dates of defendant’s acts of
infringement are unknown to plaintiffs but they claim
damages in respect of all such infringements.

In its statement of defence the defendant says as
follows:

it is ignorant of the allegations of the statement of
claim concerning the status of plaintiffs but admits the
one regarding its own status;

it denies infringement and the particulars of breaches
thereto relating;

the letters patent in suit have always been invalid,
irregular and null for the reasons set forth in the particu-
lars of objections.

The particulars of objections amended according to a
judgment rendered on May 16, 1941, leaving aside the
matter relating to letters patent Nos. 352,708, 309,849,
330,827 withdrawn by plaintiffs, say in substance:

letters patent Nos. 253,159 and 309,848 are invalid,
irregular and null for the following reasons:

the subject-matter of these patents is not proper sub-
ject-matter of letters patent for invention, because:

(a) it is not and was not any new art, process, machine,
manufacture or composition of matter, new and
useful, nor any new and useful improvement thereto
relating;

(b) it is and was the readaptation of means and articles
already known, for analogous purposes and without
any novelty in the mode of adaptation nor in the
result;

(c¢) it is and was the substitution of equivalents already
known to elements already manufactured of the
same character;
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(d) it is and was only the reunion or juxtaposition of 1944
separate elements without modifying their functions Wanpscrmzz
and without producing any other result than the *T A&
united results of the separate operations of the Sicamo, Lrés
divers elements; Angers J.

———

the alleged inventions are not the result of the exercise
of the inventive faculty, but would be at most the product
of mechanical skill;

there was no invention nor subject-matter for a patent
for invention having regard to the common knowledge in
the art and to the patents, publications and prior knowl-
edge hereinafter referred to;

the alleged inventions were not new; they were known
and had been used by others before being made by the
applicants for the said patents, as appears from: (a) the
common knowledge in the art at the time; (b) the prior
knowledge established by the patents hereinafter men-
tioned and the applications for the same;

the alleged invention which is the object of letters patent
No. 309,848, even if there were subject-matter for an
invention, which the defendant denies, would not be the
invention of the plaintiff Daniel Wandscheer alone, but
the joint invention of the plaintiffs Gerrit, Jacob, Ben and
Daniel Wandscheer;

the alleged invention forming the object of letters patent
No. 253,159 was already known to the persons to whom the
letters patent hereinafter mentioned were granted and the
alleged invention was anticipated, disclosed and described
in the following letters patent and the application there-
for:
United States patents

Tierney v..ovevncens March 16, 1869................. No. 87,989
Webber ........c.. April 3, 1883.....ceveiiinnnnn.. No. 275301
Truesdell .......... July 2, 1889....ccvveiiiainnnns No. 408,117
Bakkethun ........ November 19, 1889............. No. 415317
Herran ...vvovsenes January 17,1899................ No. 617,830
Cutting ......cueee January 12, 1904............... No. 749,172
Lund ........co0eee August 2, 1921................. No. 1,386,066
Yeiter ..oocvvevnnns September 6, 1921............. No. 1,389,727

the alleged invention forming the object of letters patent
No. 309,848 was already known to the persons to whom



122
1944
[S—

EXCHEQUER COURT OF CANADA [1946
the following letters patent were granted and the alleged

Wannscrger invention was anticipated, disclosed and described in the

ET AL.
SICABD,. Lirttn
Angers J.

following letters patent and the applications therefor:

United States patents
Elliot vevveenns oo oo November 1, 1870.............. No. 108,894
Webber ......... e April 3, 1883...0ciiiiniinnnnenn No. 275,301
Bergenthal ........ March 13, 1888......c0000veuen No. 379,441
Bakkethun ........ November 19, 1889............. No. 415317
Scheffler ....vvuuve. February 18, 1890.............. No. 421,768
Derby ..ccvvvneess October 1, 1901................ No. 683,682
Fittenhouse ..... «. February 14, 1922.............. No. 1,406,897
Curtis ...cevevennss April 18, 1922......cvvivnvnnen No. 1,413,007
Miller ........ veeee November 17, 1925............. No. 1,562,180
Milne & al......... November 24, 1925............. No. 1,562,842
Wandscheer ...... JJune 1, 1926.......0iiiiinennn. No. 1,587,449
CUTHS vvveennennes April 5, 1927. . .ceuuerrnnnn.. No. 1,623,910
Von Lackum..... .. November 19, 1867............. No. 71249
Dunbar ....cee.. «. October 18, 1870............... No. 108,338
Ballock ...voeacese . September 30, 1879.......... “..No. 220,141
Caldwell ......... . December 11, 1888............. No. 394244
Rye .iccivecceannn June 9, 1891......ccvuivuninnns No. 453,942
Kobb ...cvevceenss June 14, 1892.........cc00vuenn No. 476,800
Mowbray ..veeeewe JUly 2, 1007 0o i einnanns No. 858616
MeLain ....vveeee. January 18, 1910............... No. 947,121
Peltier ...vvcevenee January 1, 1918................ No. 1,252.164
Barber ......0vveen January 24, 1924............... No. 1,498,987
Soubigian ......... August 26, 1924................ No. 1,506,263
Fuleer ............ April 28, 1925........0vvvnvnnnn No. 1,585,913
Brown ............ February 23, 1926............. No. 1,574,230

the alleged invention forming the object of letters patent
No. 309,848 was already known to the said Arthur Sicard
since the year 1924 and to Sicard Limitée since the year
1929 and had been used by them since said dates;

the alleged invention forming the object of letters patent
No. 309,848 was already known to the persons, firms and
corporations hereinafter mentioned and had been used
by them as follows:

(a) The Rotary Snow Plow Co., of Minneapolis, State
of Minnesota, United States of America, during the
years 1926 and 1927 and since;

(b) Imperial Machine Company, of Minneapolis afore-
said, during the years 1926 and 1927 and since;

(¢) Zygmund L. Phillip, of Minneapolis aforesaid, during
the years 1926 and 1927 and since;

(d) Percy Ferguson, of Minneapolis aforesaid, during the
year 1927 and since;
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the claims of the letters patent Nos. 253,159 and 309,848 19_&
over more than any invention made by the applicants for Wanoscrare
said letters patent; B

the specifications and claims of said letters patent do Stcam, Lafn
not indicate clearly the improvements and are not limited Angers J.
to the improvements on which the applicants for said
letters patent pretend to found their invention;

the alleged inventions are not useful;

the alleged inventions, particularly as described in the
specifications contained in the said letters patent and the
drawings relating thereto, are inoperative;

the specifications of the said letters patent contain more
than is necessary for obtaining the end for which they were -
made and this addition was wilfully made for the purpose
of misleading;

the specifications of said letters patent contain less than
is required for obtaining the end for which they were made
and this omission was wilfully made for the purpose of
misleading.

It seems to me apposite to first consider the question of
the validity of the letters patent, commencing with No.
253,159 relative to improvements in snow removers and
later dealing with No. 309,848 concerning improvements
in snow removing apparatus.

A common ground of defence raised by defendant against
both patents, as previously noted, is the lack of subject-
matter and the want of novelty in view of the state of the
prior art. It was also urged on behalf of defendant that
patent No. 253,159 was invalid because useless, the machine
therein described being inoperative.

Counsel for plaintiff submitted that this patent is a
combination of six elements forming one unit, the six
elements being a semi-cylindrical or substantially semi-
cylindrical casing, a conveyor in that casing, a fan casing
connected therewith, a fan in the fan casing, means for
actuating the conveyor and the fan and an adjustable
conduit or chimney connected with the fan for rotary
movement in order to discharge the snow in the direction
desired. The question arising is: has there been in this
combination of old contrivances any invention?
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}f’fj A miniature model of the machine was filed as exhibit

Wanoscueer P13, Counsel for defendant submitted that this model

Br AL differs from the snow remover covered by the patent

Stcamv, Lmém while counsel for plaintiffs claimed that it is an exact

Angers J. representation of the patented machine; I shall deal with
this question briefly later.

It is idle to say that utility is an essentml quahty of
an invention. The test of utility of an invention is that
it should do what it is intended to do and that it be

“practically useful”, at the time when the patent is
issued, for the purposes indicated by the patentee. Refer-
ence may be had in this respect to the following deci-
sions: Lane-Fox v. Kensington and Knightsbridge Elec-
tric Lighting Co. Ltd. (1); Atking & Applegarth v. The
Castner Kellner Alkali Co. Ltd. (2); Re Alsop’s Patent
(3); Hatmaker v. Joseph Nathan & Co. Ltd. (4); Ward
Bros. v. James Hill & Son (5). It has been held many a
time that utility is part of the consideration for a grant of
letters patent and that, if a material portion of the inven-
tion be useless, there is a failure of consideration and the
patent is void: Simpson v. Holliday (6); Turner v. Winter
(7); Morgan v. Seaward (8); United Horseshoe and Nail
Co. v. Stewart & Co. (9); United Horseshoe and Nail Co.
v. Swedish Horsenail Co. (10). I may note that a slight
amount of utility will suffice to support a patent: Morgan
v. Seaward (11); Otto v. Linford (12); Badische Anilin
und Soda Fabrik v. Levinstein (13).

On the other hand, utility alone, however great it may
be, cannot in the absence of invention support a grant of
letters patent: Morgan & Co. v. Windover & Co. (14).

Counsel observed that, in stating that the snow remover
described in patent No. 253,159 was inoperative, he con-
sidered the form of the alleged invention with the use of
the fan and of the conduit or chimney for the delivery of
the snow to a distant point in any direction. He did not

(1) (1892) 3 Ch. 424 at 431. (8) (1837) 2 M. & W. 544 at 561,
(2) (1901) 18 RP.C. 281 at 295. (9) (1885) 2 RP.C. 122 at 132.

. C. 237.
(0 gD B RTC L G G 1 wrc w v
(6) (1886) LR. 1 HIL. 315 at  (12) (1882) 46 L.T,, ns, 35 at 41.
322. (13) (1887) 4 R.P.C. 449 at 462.

(7) (1787) 1 WP.C. 77 at 82. (14) (1890) 7 R.P.C. 131 at 136.
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refer to the simpler form of machine whose object is merely 1_’94}‘
to provide conveyor means for forcing the snow to one or Wawoscmrss
both sides of the road. BL AL

V.
This object, which Curtis in his patent designates asSioam, Lzie
the principal, is not a novelty. It is disclosed in the fol- Angers J.
lowing prior patents:—
(a) United States patent No. 87,989, issued on March :
16, 1869, to Charles W. Tierney for a snow plow.

The specification says:

The object of this invention is to introduce into use 2 more com-
plete and successful machine for removing snow from the fracks of rail-
roads than has heretofore been in use; and it consists in the use of a
revolving shaft having spiral wings, in the form of a screw, thereon, in
combination with a revolving fan which distributes the snow after the
screw has raised it.

This patent shows that the use of a spiral for removing
snow was well known. A detail which is somewhat sig-
nificant is the statement contained in the last paragraph
of the specification, reading as follows:

I am aware that screws have been used for the purpose of elevating
the snow from the track of a railroad. A screw alone I do not claim;

As shown by the drawing annexed to the specification
the snow plow invented by Tierney consisted of a spiral
placed horizontally, fitted, at one end, with a revolving
fan.

(b) United States patent No. 617,830, issued on January
17, 1899, to Heinrich Herran, for a snow plow, pursuant
to an application filed on July 16, 1898.

The specification forming part of patent No. 617,830

states (inter alia):

The present invention relates to that class of vehicles designed to
clear the snow from streets, roads, avenues, and the like; and the special
object thereof is to provide a snow-plow of very simple but substantial
construction and which, with a moderate amount of motive power, readily
throws the snow to each side of the road. '

The wedge-shaped sledges or snow-plows heretofore employed require
a great expanse of motive power for their operation, resulting from the
accumulation of the snow at the fore part of the plow, where it is com-
pressed to such an extent that the plow can only advance with the great-
est difficulty. This inconvenience is removed with the snow-plow forming
the object of the present invention by driving the snow to the two sides
of the road by means of two screws or conveyers acting in opposite diree-
tions on a common rotating shaft, as more fully and clearly pointed out
and claimed hereinafter.
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1944 In Herran’s patent are found the spirals used for the

W ANDROHERR purpose of removing the snow to one or both sides of the

BT L. yoad as provided for in the first and “principal” object

Stcaro, Lrim of Curtis’ patent. In his first alternative or object Curtis

Angers 5. has not added anything to the patents of Tierney and
Herran.

(¢) United States patent No. 749,172, issued on January
12, 1904, to Otis Cutting, for a reversible rotary snow plow,
according to an application filed on August 4, 1903.

The use of a spiral or rotary screw to remove the snow
from railway and street car tracks and consequentially
roads is shown in this patent.

Figure 2 of the drawings accompanying the specification
shows distinctly the spiral in front of the machine, whilst
figure 1 gives a side view thereof. With the Cutting machine
the snow was thrown to one side of the road.

I may add that in the three patents above cited we
find a substantially semi-cylindrical casing within which
is the spiral conveyor. This feature can be seen by looking
at figure 1 of the Tierney patent, figure 2 of the Herran
patent and figure 1 of the Cutting patent.

(d) United States patent No. 1,389,727, issued on Sep-
tember 6, 1921, to Clarence W. Yeiter for a snow plow,
following an application filed on March 29, 1920.

This patent also shows the use of a spiral conveyor;
it 1s particularly visible in figure 1 of the drawings.

Copies of these four patents form part of exhibit D44.

I think it is fair and reasonable to conclude from these
facts that the first object of the Curtis patent (exhibit
P10) offers no novelty, but was anticipated by the patents
abovementioned. In this respect the said patent is irre-
gular, invalid and null.

As to the second object of the patent, which is to pro-
vide, in a snow remover, not only a spiral conveyor in a
semi-cylindrical casing but also a fan in a fan casing and
an adjustable conduit connected with the fan casing for
blowing the snow at a distance, the defendant’s conten-
tion is that the machine represented by Curtis in hig patent
No. 253,159 (exhibit P10), is inoperative and useless and
that the patent is consequently invalid.
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The inventor describes the second object of his patent %
in the tenth paragraph of the specification, which readsWanpscams

thus: HE
I prefer, however, to attach a casing 8 at each end of the casing 1 Sicarp, Lrfin

and to extend the ends of the shaft 5 through these casings. These —_—
extended ends of the shaft carry fan blades 9 so that a blast is created Amg_'_erj J.
in each casing to drive the snow delivered to the casings by the con-

veyors through the outlet pipes 10 and the delivery pipe 11 which is

comnected with said pipes 10 by the rotary elbow 12. In this way the

snow may be delivered at any desired point on either side of the road

bed.

I shall endeavour to recapitulate as briefly as possible
the evidence referring to this aspect of the case.

I believe it convenient to refer in the first place to the
deposition of Curtis himself, who apparently has no interest
in the present case. His deposition was taken by consent
of counsel at Minneapolis, State of Minnesota, U.S.A.,
and a transcript thereof was filed in the record.

His first experiments with snow plows date back to the
winter of 1919-1920. He said that he took an auger and
placed it under a tractor. His machine consisted of a
shaft with augers, one right and one left, and a belt from
the tractor pulley running down to one end of the auger
to rotate it.

One Leo A. Schoebel helped him in his experiments.

Curtis said that he and Schoebel put on a couple of
temporary fans to see “how the snow would go past from
the auger” and “what the fan would do when it got in con-
tact with the snow”. These fans were connected with the
auger on one side.

The witness stated that there was a semi-cylindrical
casing in the rear of the auger and that there was only one
row of spiral conveyors placed horizontally.

The purpose of this work with this type of auger, accord-
ing to witness, was to get an idea of how it would cut the
snow and deliver it. His experience was that the auger
seemed to cut the snow and deliver it in nice shape. He
had no picture of the type of machine used during that
winter; he volunteered the information that he had no
“interest in that”.

Asked if he had pursued his experiments further during
that same winter, Curtis replied: “that was as far as we
went that winter”.
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% In answer to the question if he had come to any con-
Wanoscueee clusion as to the type of rotary snow plow that was going

B AL- t0 be practical, Curtis summed up his opinion as follows
SICARD, Lrie (p, 6)' -

A. Well, from that experiment we figured that the auger was all right
Angers J. for delivery, but we found out that we had side draft. We would cut
on one side, and so we decided that it would be better if we would
reverse the augers, and put the fan in the rear, and make the delivery
through a hole in the casing.

Q. Will you explain a little more what you mean by the draft that
you had?—A. Well, when we had this one auger we had, from pulling
on one auger, we noticed a considerable side draft. It was pulling against
the bank, and would pull on the auger. There was nothing on the other
side to counter-balance it.

Q. And as a result of that it would prevent the snow plow from
travelling in a straight line?—A. It would, unless it was heavy enough
to hold it down. We figured that there would be considerable trouble,
go I tried to remedy that.

I do not think that the experiments carried on in the
winter of 1919-1920 have any bearing in the present case
and that it would be useful to spend any more time on this
phase of Curtis’ activities. I thought however that it
might be interesting to outline briefly the first steps of

Curtis in the field of snow removers.

The evidence discloses that, almost immediately after
the winter of 1919-1920, without having had the oppor-
tunity of testing the mechanism therein described, Curtis
applied in the United States for patent No. 1,413,007 for
a snow remover. A copy of the patent was filed as exhibit
D13; the application appears to have been filed on May
25, 1920, and the patent issued on April 18, 1922, I may
note that this patent is identical to the Canadian patent
in suit, No. 253,159, filed as exhibit P10, with the excep-
tion that in the fourth line of the first claim of the former
we find the expression “a spiral conveyor in the first men-
tioned casing”, whilst in the latter we have the expression
“a conveyor in the first mentioned casing” and that the
said claim of the Canadian patent ends with the words
“for rotary movement” whilst these words are not included
in the same claim of the United States patent. These dif-
ferences have no importance whatever in the present case.
I may add that elaim 2 of the United States patent differs
from claims 2 and 3 of the Canadian patent, but with these
claims we are not concerned.
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It is interesting to note that Curtis applied for a patent i’f
in the United States and some time later in Canada for Wanpscazes
an invention which he had never tested, at least as far ™ A
as the use of a fan and fan casing and of outlet pipes and Sicaso, Liris

a delivery pipe for the projection of the snow at a distance Angers .
in any direction is concerned. —
It seems proper to quote in this respect a few passages
from Curtis’ testimony, which will, I think, substantiate
the foregoing remarks.
Firstly we find at page 8 of the deposition the following
statements regarding the fans and the gear used for driv-
ing the auger shaft; it is expedient to note that figure 2
of the United States patent (exhibit D13) is similar to

figure 2 of the Canadian patent (No. 253,159) in suit:

Q. I notice that this figure shows two fans at the outer ends of the
auger. I believe you mentioned to us that you had tried it out with only
one?—A. Yes, I tried it out with only one.

Q. So you had not experimented with two fans as shown in figure 2?7
—A. No, we did not.

Q. I notice in figure 2 that the auger shaft seems to be driven by a
gear in the centre of the shaft. Is that the way the shaft was operated
in the experiments you carried out?—A. No, we had & pulley out on the
opposite end where this other fan shows,

Q. So you had not experimented with a gear in the centre as shown
in figure 2?—A. No, we did not.

Q. The remarks you have just made as to figure 2 would apply, I
presume, also to figure 4?—A. What was that question?

Q. Whether the remarks you had made with respect to the auger
shown in figure 2 would also apply to figure 4?—A. Yes, it would.

Later on dealing with the auger shown in figure 8 of
the United States patent as well as of the Canadian patent
and with the chimney appearing in figures 2, 6 and 8 of
both patents, Curtis made the following declarations

(p. 9):

Q. Will you refer to figure 8 of the same drawing and look at the
form of auger shown in that fizure? I notice that there is a blower casing
in the centre into which the snow is supposed to be driven—A. Yes.

Q. Had you experimented with that type of an auger?—A. Not yet.
This was not yet.

Q. Do I understand rightly therefore, that the disclosure, the teachings
of that patent with respect to the shape of the auger was the result of
deductions that you made from the work that you had carried on in the
winter of 1919-1920?—A., Yes, that is correct.

Q. Will you look at the chimneys or conduits which appear in figures
2, 6 and 8 of this same patent and state if, during that winter of 1919-1920,
you had experimented on any such chimneys?—A. No, we had not.

Q. Had you experimented with any sort of chimneys?—A. Not thaf
winter.

53516—b5a
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Q. So I gather that the teachings of this patent in connection with
the chimney was merely from your general knowledge as to what you
thought might work properly?—A. Yes, that was the idea.

Curtis stated that he experimented further with snow
plows in the winter of 1920-1921, using the type of machine
represented in figure 8. He said that the snow plow used
in the winter of 1920-1921 had a chimney or conduit but
that it was not similar to that shown in figure 8. I had
better quote an extract from the witness’ deposition in
this regard (p. 11):

Q. Perhaps you might tell us what sort of conduit you were working
with—A, We just had a plaim, square, three-sided conduit, open at the
bottom.

Q. Could it be described as an inverted U?—A. Well, hardly. It was
more, I would say, a square shape.

Q. But with only three sides?—A. Yes, with only three sides.

Curtis said that he had a photograph of the snow plow
in question, which was marked by the reporter for identi-
fication as exhibit D3. The same photograph was filed at
the trial as exhibit D14. Counsel for plaintiff admitted
that exhibit D3 is a photograph of a Curtis machine with-
out having the photographer called to identify it.

The photograph shows a machine with a single auger
having right and left hand screw parts, bringing the snow
into the centre towards the blower casing opening at the
rear of the auger.

Curtis stated that the auger shaft was driven by a worm
gear, instead of a bevel pinion as indicated by numeral 5
in figure 1. The worm gear he used in the auger with
which he experimented is the one designated by numeral
24 in figure 9.

According to Curtis, the conduit or chimney on the
snow plow shown in the photograph exhibit D14 was not
adjustable and it could only deliver the snow on one side.

On pages 15 and 16 of the deposition reference is made
to the experiments made by Curtis during the winter of
1921-1922 with chimneys such as shown in figures 2, 6 and
8. I deem it convenient to quote an excerpt from the
deposition (p. 15):

Q. In the course of that year, or of that winter 1920-1921, did you

operate with chimneys or conduits forming an elbow such as shown in
figures 2, 6 and 8 of the drawing of said patent?—A. No, we did not.



Ex.CR.] EXCHEQUER COURT OF CANADA 131

Q. Did you subsequently have occasion to experiment with such chim- 1944
neys?—A. Yes, later on, the next winter. W —

Q. What result did you get?—A. Well, we did not think that it Was " oo
very successful, that type of—we used a 45, but we did not like the opera-~ v,
tion of it. Sicarp, Lrts

Q. What do you mean by using a 45?—A. Well, instead of a U, it was Aneers
halfway between a square and straight. ngers J.

Q. You mean a 45-degree elbow?—A. Yes, a 45-degree elbow.

Q. So it was not nearly so pronounced as the elbow in figure 6 for
instance, which shows a 90-degree elbow, does it not?—A. It was just
halfway between that and straight. Straight would be up, and this is,
you might say, square, or a U, and the other is halfway between.

Q. Now, did you experiment with a 90-degree angle or elbow such as
shown in figure 6?—A. No, we did not.

Q. You experimented with a 45-degree?—A. We experimented with
a 45-degree.

Q. With what result?—A. Well, it did not. prove to be satisfactory.

Q. Why did it not?—A. Well, it seemed to choke the motor down too
much,

Questioned as to the result he got with the auger shown
in the photograph exhibit 14, Curtis gave this information

(p. 16):

A. Well, T found out that the auger was not quite large enough, and
we put it on a truck, and I found out that the plow did not jibe with
the power of the truck; that we went too fast ahead, and when we
wanted to go ahead, if the snow was deep we did not have speed enough
for the plow. I made up my mind that we had to put in a separate
engine and run it independent of the truck.

Q. Did you experiment with that particular auger in deep snow?—A.
Yes, I found out that one auger would not be enough unless it was a
big one.

Q. What was the size of that auger?—A. 16 inches. It was the same
auger that we had the winter before, only that we reversed them.

Q. Did you build a two-auger snow plow that winter?—A. Not that
winter.

Reverting to his experiments in the winter of 1921-1922
at the request of counsel, Curtis made the following state-

ments (p. 17):

A. Well, the next winter I built an altogether different type of a plow
with two augers, one above the other.

Q. Both on 2 horizontal axis?—A. Both on a horizontal axis.

And further on (p. 17):

Q. What type of augers were those that you built in that winter,
that you used in the winter of 1921-1922?—A. I used a 20-inch diameter.

Q. Each?—A. Each—a, right and a left.

Q. Each of the two rows?—A. Each of the two rows was the same
diameter.

Q. And then did each auger have a right and a left-hand part?—aA.
Yes, each auger had a right and a left-hand part.

Q. And where were they carrying the snow?—A. To the centre.

Q. And was there a blower casing with a fan in it, to the rear of the
augers?—A. Yes, there was.

53516—b53a
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1944 The model of snow remover which Curtis made in the
Wanoscamm Winter of 1921-1922 is the one represented in the photo-
#,% graph exhibit D15, as well as in the photograph exhibit
Sicar, Lz D19, of which the former is an enlargement. Curtis in the
Anrrelrs J. winter of 1921-1922 solved the problem which confronted
him. He had not solved it however when on May 25, 1920,
he filed his application in the United States, which resulted
in the patent No. 1,413,007 (exhibit D13). As already said,
this patent is similar to the Canadian patent No. 253,159

with which we are concerned.

The snow plow shown in the photograph exhibit D15
is very similar to the model exhibit P13. Both have two
horizontally superposed spiral conveyors, baffle plates, a
conveyor casing having at the back a straight wall with a
semi-cylindrical scraper at its base, a fan casing at the rear
of the conveyor casing and a fan in the said fan casing
to draw the snow from the conveyor casing and a four-
sided conduit which can be fixed so as to discharge the
snow to the right or left of the machine as desired. This
machine differs materially from the one described in patent
exhibit P10,: see deposition Choquette pp. 290 and 386.

In the winter of 1921-1922 Curtis, who had always
thought of a system capable of delivering the snow to the
right or to the left, imagined an opening that would
revolve around the casing. The opening for the snow
could be adjusted to appear on one side or the other.
Curtis explained the construction and working of this out-
fit by means of a drawing which he prepared and which
was filed as exhibit D27 (D15 with the examination on
discovery).

It appears to me convenient to quote an extract from
his testimony which will enlighten the subject (pp. 31

and 32):

Q. Will you state, what does this erude drawing represent that you are
now exhibiting?—A. That represents the arrangement I had, to do the
experimenting.

Q. What does the red colour represent?—A. That represents the
outer circle of the casing, between the two outside walls.

Q. And what does the blue represent?—A. That represents the
revolving part of the arrangement, that the hood is fastened to.

Q. So that that part shown in blue is the part that revolves?—A.
That is the part that revolves.

Q. Enabling the hole to be presented either on the righthand side or
the lefthand side?—A. That is the idea.

* ok ok k%
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Q. With this arrangement illustrated by Exhibit D-15, I gather that 1944
you could throw the snow either on the lefthand side or the righthand
side?—A. That is correct. BT AL

Q. Could you rotate this device so as to send the snow in either v,
direction around the circle?—A. No, it could not be done. Stcarn, Lrks

—
‘WANDSCHEER

Curtis asserted that the chimney shown in figure 2 of the AvgesJ.

Canadian patent No. 253,159 (exhibit P10) was intended
to throw the snow in any direction, all around the snow
plow, and he willingly admitted that that result could not
be achieved with the arrangement represented in the draw-
ing exhibit D27 (D15 with the examination on discovery).
On page 32 of his deposition, Curtis makes the following
observations:

Q. With the arrangement shown in TFigure 2 of that patent (No.
253,159), was it intended to direct the snow in amy direction, north,
south, east, west, or any direction at all?—A. Yes, it was.

Q. All around the snow plow?—A. Yes, it was.

Q. Can that result be achieved with the arrangement illustrated in
Exhibit D-15?—A. Well, no, it cannot.

It is obvious that we do not find in the drawing exhibit
D27 and in the model exhibit P13 the rotary movement
of the chimney provided for in the patent No. 253,159.

The inventor himself has to make this admission. There
is nothing surprising in that fact, seeing that Curtis had
not tested his machine before filing his application for the
patent. He tried it later and realized that it did not work
properly.

Counsel for plaintiffs insisted vigourously on the com-
mercial success of the “Snogo” snow remover manufac-
tured by the plaintiff Klauer Manufacturing Company.
The evidence indeed shows that the plaintiff company
obtained a wide market for its snow plows, but its suc-
cess is not attributable to the machine described in the
Canadian patent exhibit P10 or in the United States
patent exhibit D13, It is mainly, if not solely, imputable
to the snow plow altered and perfected during the winter
of 1921-1922, to wit the one illustrated by the photo-
graph exhibit D15 and represented by the miniature
model exhibit P13.

Curtis soon grasped the situation and understod that
his first model (exhibit P10) was not practical and that
it did not work satisfactorily. It was not long before he
changed his contrivance and applied for another patent
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1944 in the United States. The patent issued on April 5,
Wanosonzer 1927, bears No. 1,623, 910; a copy was filed as exhibit
m AU D26. The application appears to have been filed on May
Stcaro, Lrée 19, 1922. As submitted by counsel for defendant, the
Ange'rs J. date of the filing of the application corresponds with the
termination of Curtis’ experiments in the winter of 1921-
1922. At the end of the winter Curtis was satisfied that
he had solved the problem on which he had been working
for three successive winters and he applied for his second
patent in the United States; he did not however deem it

advisable to obtain one in Canada.

The United States patent No. 1,623,910 (exhibit D26)
discloses the use of two spiral conveyors horizontally super-
posed, both consisting of right and left hand screw parts so
that the snow is moved inwardly from both ends of the
conveyor casing in order to enter the fan casing located at
the rear of the spiral conveyors. In the fan conveyor is a
fan whose object is to create a blast which will drive the
snow to the delivery pipe or chimney represented in figure
5. This chimney was evidently found inoperative for the
same reason as the one shown in figures 2, 6 and 8 of the
United States patent No. 1,413,007 (exhibit D13), and of
the Canadian patent No. 253,159 (exhibit P10), as it was
discarded and replaced by a totally different contraption
as appears from the photograph exhibit D15 and the minia-
ture model exhibit P13.

The evidence of Curtis that the snow remover comprising
a spiral conveyor in a semi-cylindrical casing, a fan in a
fan casing and an adjustable chimney or conduit con-
nected with the fan casing for blowing the snow at a
distance, forming one of the objects of the patent exhibit
P10, in connection with which we are now concerned,
was found inoperative and consequently useless, is cor-
roborated by the testimonies of Arthur Sicard and Arthur
Elie Choquette.

Arthur Sicard, heretofore carrying on business alone
as manufacturer of snow removers under his own name
and presently president of Sicard Limitée, the defendant,
which took over the business of Arthur Sicard at the time of
its incorporation in September, 1929, and has since car-
ried it on, testified that he became interested in the prob-
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lem of snow removers and began to devote his attention &44
to the manufacture of miniature models in 1922. They Wanbscrerr
were small wooden models of a snow removing appara- AL
tus of the type commonly known as scraper. He experi- Sicaro, Lrin
mented with them to see how they would operate in the Angers J.
snow. Sicard made his first regular size snow remover of
this kind during the winter 1923-1924.

He explained the modifications made to his machine
during the spring of 1924 and stated that he produced
the snow remover shown on page 4 of exhibit P7 without,
however, the chimney appearing. He began to install the
chimney in the spring of 1924.

Sicard relates at some length his endeavours during the
winter of 1924-1925, 1925-1926 and 1926-1927 to improve
his snow remover. The improvements made by Sicard
to his machine of the scraper type have no relevance to
the question now under examination.

In June, 1927, Sicard made a small sheet-iron model
of spiral conveyors snow remover, with a chain on one
side connecting the conveyors and a turbine with wooden
blades driven by hand at the outset. He does not remem-
ber whether he had baffle plates on the model, but thinks
that they were added after the first trials.

I may note incidentally that counsel for plaintiff, with
some insistence, expressed wonder at the fact that the
defendant was unable to produce the models used by
Sicard in 1923 and 1927. One must not overlook the
fact that the plaintiff company knew about the Sicard
machine since 1930, according to Ostrander’s own state-
ment (dep. on discovery, 21), and that the action was
not instituted before August 1939. Seeing the long inter-
val which elapsed between the time these models were
made and the date on which the action was instituted,
the defendant had no reason to surmise that these models
might some day be wanted.

Sicard began to build a regular size snow remover with
spirals in 1928 and sold the first machine of this type to
the city of Outremont in 1929.

Reverting to the lack of operativeness and utility of a
snow remover made in conformity with patent exhibit
P10, after this digression which I deemed useful, I will
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34:1; cite an extract from Sicard’s testimony which seems per-
Wannsceeee tinent. Referring to the Canadian patent No. 249,041
w4 granted to Sicard on April 28, 1925, for a “Combination
SICARD: Lxie snow plough and loading machine” (exhibit P28), counsel
Angers 5. for defendant asked Sicard if he had tried a chimney like
the one shown in figure 1; the witness replied in the
negative. I will quote the questlons and answers relating

to the subject (pp. 203 and 204):

D. Dois-je comprendre que vous n’avez pas essayé une cheminée
construite, tel qu'indiqué sur la figure numéro 1 du breyvet?—R. Jamais.

D. D’aprés votre expérience et vos connaissances actuelles, est-ce
qu’une cheminée de cette nature peut fonctionner?—R. Ne peut pas mar-
cher du tout.

D. Vous I'avez peut-&tre expliqué, mais mon savant ami me demande
que je vous demande pourquoi cela ne fonetionne pas. Dites-le done?—
R. C’est que quand on a fait des essais, et qu'on mettait des coudes coupés
carrés, c’est-d-dire 90 degrés, cela n’a jamais marché.

A comparison of the chimney represented in figures 2,
6 and 8 of patent No. 253,159 and the one shown in
figure 1 of patent No. 249,041 discloses that both chim-
neys are identical.

Arthur Choquette, who described himself as technical
engineer, testified that he studied at Laval University in
Montreal from 1898 or 1899 to 1906, that he was associ-
ated with the firm of Louis & Purvey, of New York,
from 1910 to 1920, acting particularly as consulting engi-
neer and supervisor in the preparation of patents and
plans relating thereto, and that he was employed by
the United States Government at Washington as engi-
neer and designer in ballistics in 1917 and 1918, during
the first world war.

According to him, his experience in patents for inven-
tion and in plans as technical engineer and designer dates
back to 1910.

Choquette stated that he came back to Canada in 1920
and was associated with one René Pigeon, as patent solici-
tor, during a few months. He then became affiliated with
the Institut du Radium of the University of Montreal,
with which he is presently connected. Asked what his
functions at the Institut du Radium are, he replied
(p. 280):

R. Comme ingénieur expert dans I'installation de machines de Rayons-
X, 'analyse et la préparation de radium pour les traitements de cancer

ainsi que de la préparation des dessins illustratifs en biologie, en histologie
pour les conférences et les congrés de médecins,
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Referring to his experience in the manufacture of snow E’ﬁ
removing machines, Choquette said he began with the Wanpscume
firm of Pigeon & Lymburner. Perhaps I had better quote ™ **
an extract from his deposition (p. 280): Srcarp, Lrém

Ja1 commencé li-dedans quand j’étais justement avec M. Pigeon de An-g;s J.
la firme Pigeon & Lymburner, autrefois. Alors que justement M. Sicard —
est venu pour la premiére fois pour Papplication d'un brevet. J'ai travaillé
au premier brevet de concert avec M. Pigeon et de 13 M. Sicard, naturelle-
ment, n’étant pas resté longtemps chez M. Pigeon, M. Sicard m’a demandé
si je lui fournirais des détails dans la construction de la machine. Et dés
alors, j’ai étudié la chose aveec M. Sicard et depuis ce temps-l1a, je me
suis occupé des machines & neige.

D. Par conséquent, depuis 1922?—R. Depuis 1922, environ 1922 ou
1923.

Choquette acknowledged his signature as witness
opposite that of Arthur Sicard in the patent No. 263,349
granted to the latter on August 10, 1926, for improve-
ments in snow removing machines, filed as exhibit P29.

He declared that he made a careful study of the patents
forming the basis of the present action and of the prior
art in connection with snow removing machines and the
patents in suit.

He explained the working of various elements shown
in figure 2 of patent No. 253,159 (exhibit P10, particu-
larly the fan blades, the outlet pipes and the delivery pipe
connected with the former by a rotary elbow.

Witness’ attention was then drawn by counsel to the
want of operativeness and utility of the snow remover
described in said patent. As this question is eminently
important, I deem it expedient to cite a passage of the
testimony (p. 283):

D. Maintenant, ce que je désire savoir de vous, comme expert, quelle
est votre opinion relativement & l'opération d’'un appareil dessiné et cons-
truit de cette manidre? Je désire savoir si cette construction, d’aprés
vous, est opérante ou non, et pourquoi?—R. Ce conduit, cette cheminée
ou conduit de 10, référence des chiffres 10-12-11, ne peut fonctionner pour
la neige. La neige est un corps fondant par pression ou friction, et ne
peut &tre lancée qu’en une certaine ligne parabolique dont la trajectoire
est comme une balle, elle ne peut suivre un conduit angulaire ou coudé.

D. Ce que vous entendez par un conduit angulaire ou coudé, est-ce
une construction de la nature de la construction de la cheminée qui appa~
rait & la figure 2, spécialement & la jonction A gauche du chiffre 12?7—R. Par-
faitement. Figure 2, figure 6 et figure 8, dans le brevet.
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Asked if he makes a distinction between a light and a

— . . . o e
Wanoscuees heavy snow in so far as the efficiency of a chimney similar

ET AL.
v

to the one described in Curtis patent (exhibit P10) is

Stcarn, Lrfin concerned, Choquette replied (p. 283):

Angers J.

R. Oui, dans un sens, parce quil faut d’abord comprendre que 1’éven-
tail, ce qu'on appelle le souffleur (blower), usité dans cet art ne fonctionne
réellement pas en causant un courant d’air. Son travail est simplement
de lancer par force centrifuge. Et lorsqu’il se présente un mur, qu’il soit
courbé ou obliquement placé, la neige s'arréte & ce mur, & cette obstruction
et ne peut continuer parce qu’elle n’est pas d’'un corps comme lon peut
représenter la paille ou la plume.

Later, dealing with the chimney shown in figure 6 of
patent exhibit P10, Choquette made these comments
(p. 286):

R. Mes remarques sur la figure 2 sont pratiquement les mémes pour
la figure 6.
D. Référez-vous spécialement aux coudes de la cheminée?—R. Exacte-

ment,
D. C’est un coude formant angle droit?—R. Angle droit & 90 degrés.

Finally Choquette, speaking of the Chimney represented
in figure 8, said that the same remarks applied (p. 288).

Referring to the mechanism in a machine having two
spiral conveyors as model P13, conformable to the mech-
anism indicated in patent exhibit P10, to set in motion the
conveyors, Choquette stated that it would not be practical
(p. 321):

R. Jai déjd dit que ce méeanisme n’est réellement pas pratique, parce
qu'il offre des objections & la pratique méme, empéchant Ia neige de
pénétrer vers 'intérieur de la turbine.

Regarding the modification shown in figures 8 and 9 of
the drawings annexed to the specification of patent P10,
Ostrander, chief engineer of Klauer Manufacturing Com-
pany, owns that it would not be entirely practical on
account of the snow and ice forming on the mechanism in
the centre of the casing and preventing the snow from
entering into the fan casing. Perhaps I should quote a

* brief excerpt from the witness’ deposition:

Q. From your knowledge and experience of the snow plow industry, is
it not a fact that a construction of that type would not be practical on
account of the snow and ice forming on this mechanism in the centre of
the casing and forming an obstruction, preventing the snow from freely
entering into the fan casing?—A. I think that is true. That would
represent an obstruction and perhaps be a little hard to arrange in there
and to cover.

Q. In other words, it would not be practical?>—A. Not entirely, I
would think.
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Ostrander admitted that neither Klauer Manufacturing E‘%
Company nor any other company or person ever CON- WaNDSCHEER
structed a snow removing machine with a mechanism * A%
gimilar to the one shown on figures 8 and 9 of said patent Stcaso, Lrir
(pp. 66 and 67). Angers J.

This evidence establishing the inoperativeness and want
of utility of the snow remover made in conformity with
patent exhibit P10 is unchallenged.

Counsel for defendant further argued that there is lack
of subject-matter in this patent. The combination sub-
mitted by Curtis is, in my view, the juxtaposition of ele-
ments which were old and well known and it did not
require the exercise of inventive ingenuity. I think that
any skilled and competent mechanic could have done it.

See Durable Electric Appliance Co., Ltd. v. Renfrew Elec-
tric Products, Ltd. (1).

Anglin, C.J.C., who delivered the judgment of the
Supreme Court, said (p. 9):

The ground on which the Court of Appeal has rested its judgment is,
we think, sound. As the case appears to us, there is nothing new in the
appellant’s device; no novelty is disclosed, notwithstanding the ingenious
argument of appellant’s counsel to the contrary. Admitiedly all the
elements of the plantifi’s heater are old. The combination of them
effected by him may be new in one sense—that is, precisely such & com-
bination may not have been made before—but it is a combination the
making of which did not involve any inventive ingenuity. Any com-
petent and well-informed mechanic could readily have effected it.

Foz, in Canadian Patent Law and Practice, expresses the
following opinion (p. 70):

The success of a patented combination has, of course, much to do
with the question of subject-matter. Its meril will depend largely upon

the result produced and although the invention be small the court will
be anxious to uphold the patent if the result produced is greatly beneficial.

The author refers to a number of decisions, of which the
following in particular are, to a certain extent, relevant:
Hinks & Son v. Safety Lighting Co. (2); Patent Exploita-
tion Ltd. v. Siemens Brothers and Co. Ltd. (3); Edison &
Swan United Electric Light Co. v. Woodhouse & Rawson
(4).

I may add that the United States patent No. 1,389,727,
granted to Clarence W. Yeiter (part of exhibit D44), seems
to me anticipatory.

(1) (1926) 59 O.LR. 527 (2) (1876) L.R. 4 ch. D. 607 at 615.

(1928) B.C.R. 8. (3) (1904) 21 R.P.C. 541 at 549.
(4) (1886) 4 R.P.C. 79 at 106.
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lj‘il In the circumstances, after giving the matter careful
Wanoscaeer consideration and attentively perusing and annotating the
¥ AL+ evidence, I have reached the conclusion that the letters
SICARD: Lrtn patent for invention bearing No. 253,159, granted to Harry
Angerrs J. D. Curtis on the first of September 1925, for alleged new
and useful improvements in snow removers, are irregular,
invalid, null and void as between the parties herein and

that consequently the defendant has not infringed them.

I shall now deal with the other patent in suit, viz. the
one bearing No. 309,848, issued to Dan Wandscheer on the
31st of March, 1931, for alleged new and useful improve-
ments in snow removing apparatus, pursuant to an appli-
cation filed on June 10, 1929.

The feature of this patent which plaintiffs contend has
been infringed is the one mentioned in the specification as
a shearing element and generally referred to in the evidence
as cutter bars or sometimes snow slicers.

The clause of the specification concerning this feature
has been previously recited and I need not repeat it here.

I do not think that this element constitutes valid subject
matter for a patent. Moreover, it was known to the public
long before the aforesaid patent was issued.

The addition of cutter bars in front of a snow removing
machine to cut the snow from the banks and cause it to
fall ahead of the scoop shovel or of the spiral conveyors,
as the case may be, does not, in my judgment, require the
exercise of the inventive faculty but is merely the use of
plain mechanical skill. The simplicity of the adaptation
of a cutter bar on a snow removing machine is particu-
larly evidenced by the incident which occurred at Dubuque,
Towa, during the week of November 20, 1927, when Ralph
Stewart, General Foreman for the Minnesota Highway
Department at the Duluth district, went to Dubuque to
take delivery for the State of Minnesota of a “Snogo” snow
removing machine shipped by Klauer Manufacturing Com-
pany. I deem it apposite to quote a passage of Stewart’s
testimony which appears to me pertinent and especially to
the point (p. 98):

A. ... I had been plowing snow for three or four years for the High-

way Department, and when the boss sent me to Dubuque to take delivery
of this ‘Snogo’, I, of course, was curious to know what kind of machine
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it was, and he did not seem to know; he told me it cost between ten and 1944
twelve thousand dollars, the latest piece of equupment in snow removal at —~

3 ; ‘WANDSCHEER
the time, the last word, in fact. BT AL.

Q. So you were very interested in this?—A. Yes, I thought all our .
snow problems were all solved; at that time, when we arrived at Dubuque, Stcarp, Lrfr
four or five men from the factory took us around the factory. In fact,
they took me around the block with the machine and showed me how
+o operate it, and when we got back to the factory, I asked them what we
were going to do with a machine like that in Minnesota, that did not
seem like it was in the position, four or five feet high in front, and we
had large drifts @s high as fifteen feet deep. Some party, I don’t remem-
ber his name, some one of the officials there, put on slicer bars.

Q. Put on shicer bars?—A. Yes.

Q. Did they explamn to you how that was to be done?—A., He went
into the shippmg rocom where he picked up a piece of 1 x 4, I imagine,
crating lumber, and held it up on the casing on the side of the ‘Snogo’
in such a manner as he told us to mount it.

Q Perhaps 1f you state just where he told you to mount it?—A. Well,
he told us to mount 1t on the left side or that happened to be the
particular place that he held the 1 x 4, on the left side of the casing.

Stewart declared that Ferguson, to whose testimony I
shall refer in a moment, was present when this conversa-
tion took place. According to him, the suggestion to put
a cutter bar was made by one of a group of four or five
men from Klauer Manufacturing Company whose name
he did not recall (dep. pp. 99 and 100).

The “Snogo” machines in the Klauer Manufacturing
Company’s plant at the time were not equipped with cutter
bars (p. 103).

In reply to questions from counsel for defendant,
Stewart made certain remarks which are material and are
worth quoting (p. 104):

Q. Is it your feeling that party met the suggestion, just got that idea,
and when you put to him the question as to how you would do in deep
snow, that that was the solution that he offered spontaneously at that
time?—A., Yes.

Q. He did not suggest, I presume, that the invention had already been
made at that connection?—A. No, I did not hear anything of the invention.

Q. Or that the problem had already been studied at the time?—
A. I doubt it,

Q. I presume he just expressed that as being the natural thing to
do?—A. That is what he told us would be the solution.

Q. I suppose you also considered that to be the obvious thing to do?
—A. That is right.

An;,eTs- J

Stewart said he did not suggest to the representative
of Klauer Manufacturing Company that the company
should equip the machine with cutter bars before its
delivery. He took it without the bars (p. 105).
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Percy Ferguson, Labour Foreman for the Minnesota

Wanoscamm State Highway Department for nearly twenty years, testi-

ET AL.

fied that he operated a snow plow every winter. Accord-

v.
Srear, L ing to him, the type used up to 1927 was the V-type plow.
Angers 3. In the fall of 1927 the Department bought a two-auger

_—

“Snogo” rotary snow plow, a product of Klauer Manufac-
turing Company. He went to the company’s plant, at
Dubuque, to take delivery of the snow plow in the early
part of November 1927; he drove it from Dubuque to
St. Paul. He said that he met with difficulties in the
operation of this plow on account of the very deep snow
in some places, which was above the augers. He thought
that a knife of some kind would be useful to cut through
the snow and make it fall down in front of the machine.
Perhaps I had better quote the witness’ remarks in this

connection (p. 5 in fine):

A. We had very deep snow in some places, and it was way above
the augers, three or four feet sometimes, or more, and some places, where
it was so deep, we would run under, tunnel under as far as we could, and
back out, but it would not break down. We had to have men with shovels
to break this down.

Q. To break the snow that would remain on top?—A. Yes.

Q. Above the tunnel formed by the machine?—A. Yes. In fact we
got out and broke it down ourselves before we got men fo help us.
When we got to Willmar we had the blacksmith put on two bars, one on
each side.

Q. On each side of what?—A. On each side of the augers, on the
outside.

Q. Do you mean on the sides of the main casing?—A. Yes.

Q. Who suggested to you to install such bars?—A. No one. I could
see what was needed on it. We had to have it.

Q. Well, what led you to think of installing those bars?—A. Well, I
thought if we had something to cut, a knife of some kind to cut through
that snow, it would fall down.

Q. It would fall down where?—A. Fall down so we could get it with
the augers.

Ferguson said that the bars in question were installed
by the blacksmith at the State shop at Willmar.

The witness then describes these bars and explains how
they were installed. This occurred a week or ten days
after Ferguson had left St. Paul, which would be about
December 15 or 18, 1927. Ferguson asserted that he had
never seen such bars previously.
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Asked if he had thought of taking a patent on them, he }?ﬁ
replied in the negative; I deem it expedient to quote a Wanpscrmes

passage from his deposition (p. 9): BT AL

Q. You did not think of taking out a patent on that?—A. No, I did SICAB.D, Lirfig
not. An_ 5
Q. Why did you not?—A. Oh, it was such a simple operation. ﬁ‘i :

In addition to the testimonies of these two independent
and disinterested witnesses, there is the following state-
ment by Sicard, who was asked if he had ever had the

notion of seeking a patent on cutter bars (p. 89):
Je trouvais que c’était tellement de pure simplicité, je n’aurais jamais
pensé de faire ce qui existait quand j’étais petit garcon.

It seems obvious to me that the cutter bars, or snow
slicers as they have also been called, only required the use
of ordinary mechanical skill and that they do not present
that amount of inventive ingenuity which should be
rewarded by a patent. In this connection reference may
be had to the following decisions, although they can only
serve as illustrations of the manner in which the Courts
have treated various sets of circumstances and are not
binding authorities to determine whether or not in any
particular case there is present the essential feature of
inventive genius: Imperial Tobacco Company of Canada
Limited et al. v. Rock City Tobacco Company Limited
(1); The Crosley Radio Corporation v. Canadian General
Electric Company Limited (2); Porter et al. v. Corpora-
tion of City of Toronto (3); Canadian Gypsum Company
Limited v. Gypsum, Lime and Alabastine, Canada, Lim-
ited (4); Gillette Safety Razor Company of Canada Lim-
ited v. Pal Blade Corporation Limited et al. (5); Wright
& Corson v. Brake Service Limited (6); Thomas v. South
Wales Colliery Tramworks and Engineering Company
Limated (7).

See also: Lister v. Norton Brothers and Co. (8); Savage
v. D. B. Harris and Sons (9) (per Lopes, L.J.); Lyon v.
Goddard (10) (per Bowen, L.J.).

(1) (1936) Ex. C. R. 229; (5) (1932) Ex. C.R. 132;
(1937) S.C.R. 398. (1933) 8.C.R. 142.
(2) (1935) Ex. C.R. 190; (6) (1925) Ex. C.R. 127 at 131.
(1936) S.C.R. 551. (7) (1924) 422 RP.C. 22 ab 28.
(3) (1936) Ex. C.R. 217. (8) (1886) 3 RP.C. 199 at 205.
(4) (1931) Ex. C.R. 180. (9) (1896) 13 R.P.C. 364 at 370.

(10) (1893) 10 RP.C. 334 at 346.
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1944 Let us now consider the question of antlclpatlon The

W ANDSGEEER proof clearly shows that cutter bars were in use and known

¥ & to the public prior to the issue of patent No. 309,848 to Dan

Sicano, Lnfm Wandscheer and to the application therefor, filed on June
Angers J. 10, 1929, as appears by exhibit P12.

The evidence discloses that cutter bars were used by
Sicard since 1924 on his snow removing machine of the
scraper type.

Eugéne Lacombe, automobile salesman for Garage
Fortier, Limitée, of Montreal, testified that he commenced
working for the said firm as a mechanic in the shop in
December 1923. In the fall of 1924 he saw a snow remov-
ing machine of the scraper type supposedly built by Sicard,
which was brought to the Fortier garage for storage. The
machine was used for demonstration purposes, in opening
roads. Shown the picture of a machine appearing on page
4 of the catalogue exhibit P7, Lacombe recognized it as the
type of machine to which he had referred.

Asked if the machine in storage in the Fortier garage
was exactly the same as represented in exhibit P7 or if
it had something more—“quelque chose de plus”—Lacombe
gave the following information (p. 55):

R. Il y avait certainement quelque chose de plus. Il y avait certaine-
ment le couteau de cdté, et ils 'ont améliorée en avant. Les deux années
qu'elle a été en ‘storage’, ils sortaient, ils amélioraient cela. Je sais que
celle-1d n’a pas de barres & ¢6té du couteau. J’ai manqué de perdre ms
‘job’, par rapport & cela. C’est pour cela que je m’en rappelle.

D. Qu'est-ce que vous voulez dire par cela?—R. C'est par rapport que
j’ai reculé dessus avec un truck.

D. Nous ne sommes pas intéressés dans cette histoire 13. Maintenant,
1a premidre fois que vous avez vu cetie machine & neige, dans Pautomne
1924, comme vous avez dit, est-ce qu'il y avait un couteau dessus?—R. Oui,
monsieur.

D. Couteau sur le ¢6té?—R. Qui, il y avait un couteau sur le cité.

At the request of counsel for defendant, Lacombe
described in detail the cutter bar in question and, with
the aid of the picture on page 4 of exhibit P7, indicated
its position in front of the machine to the right of the
driver. If these particulars are not of first importance,
they show that Lacombe had occasion to examine min-
utely the Sicard snow remover fitted with a cutter bar
and that he evidently did so.
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Adélard Turcot, mechanic presently in the employ of 194
the Roads Department of the province of Quebee, W ANDECHERR
declared that he worked for Sicard beginning in August * A%
1926. In the winter of 1926-1927, he drove for him a Sicaso, Lrfm
snow removing machine of the scraper type. Shown the Angers J.
machine represented on page 4 of exhibit P7, Turcot —
said that he recognized it as the one he operated for Sicard.

This machine was used for demonstration purposes. Turcot
asserts that it had a cutter bar on its right side (p. 33).
He describes it thus (p. 34):

R. Exactement la longueur, le tour du ‘scraper’ qui dépassait le
‘scraper’, le premier devait avoir une quinzaine de pouces qui dépassaient,
parce que je V’ai défait moi-mé&me, je l'ai crochi, je Yai envoyé pour le
{aire dresser, mais on se servait du ‘scraper’ pas de couteau, quand il
était enlevé pour réparation.

D. Vous dites que le premier couteau qu’il y avait dépassait environ
15 pouces le ¢6té de lappareil?—R. Au-dessus du cdté du ‘scraper’.

D. Au-dessus du c6té du ‘scraper’, ¢’est-a-dire du c6té de P'appareil?—
R. Oui, du cbté de Vappareil.

D. En avant du souffleur?—R. En avant du souffleur.

Asked what was the purpose of this cutter bar, Turcot
replied (p. 34):

R. Cétait fait en partie pour couper la glace et la neige dure quand
on donnait des démonstrations, ils nous envoyaient toujours dans les che-
mins les plus durs, dans les chemins abandonnés, et cela prenait absolu-
ment un couteau pour couper le ¢6té de la neige.

D. Clest-a-dire dans les bancs de neige?-—R. Dans les bancs de neige,

qui servaient & retomber la neige dans le souffleur, quand il y en avait
trop haut.

Turcot declared that he drove snow removing machines
for Sicard nearly every winter since 1927. During the
winters when Sicard did not sell machines, witness worked
in the shop as mechanic. When Sicard had a demonstra-
tion to do with one of his machines, Turcot said that he
usually drove it.

Turcot believes that it was in the fall of 1927 that the
first machine of the scraper type was sold to the city of
Outremont. He delivered it himself and he was there for
a period of about two months. This machine was equipped
with a cufter bar. .

Counsel for defendant exhibited to the witness the draw-
ing filed as exhibit D4 and asked him if he recognized there-
on the cutter bar he had mentioned. Turcot said that he
did and he indicated the figure on the left hand side of the
drawing above the words “front elevation”.

53516—6a
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Ef Charles-Auguste Larose, foreman for Sicard Limitée
Wanvoscrezsr Since 1936, testified that he had previously worked for the
B M- same firm in 1929, 1930 and 1931.

v.

Stcam, Lnén  Botween 1927 and 1929 he was employed by Louis
Angers J.  Lirette, blacksmith. He said that he saw a Sicard snow
" removing machine of the scraper type in 1927. He made
various parts of this machine for Sicard. Shown the machine
reproduced on page 4 of exhibit P7, he recognized it as the
type of machine to which he referred (p. 213). He remem-
bered that the machine which he repaired in 1927 had a

cutter bar on the right side.
Agked what he had done on it, Larose replied (p. 214):

R. Dans le coté, 11 y avait des bras qui avaient été crochis, les bras
pour tenir le ‘scraper’, et le couteau était crochi. On Pa redressé, on a
travaillé une autre partie dans ce c6té de la machine, une espéce de garde
qu’on a posée en méme temps.

* * * * %

D. Mais quant au bras tranchant, savez-vous quelles sont les répara-
tions que vous avez faites sur ce bras tranchant?—R. On I’a redressé.

Counsel for defendant exhibited to the witness an
account of Louis Lirette for work done on February 7,
1927, and asked him if it included the repairs made to the
cutter bar; Larose answered that it did (p. 214). The
account was filed as exhibit D10.

Larose described the cutter bar in detail and explained
how it was fixed to the machine; I do not think that this
information has any materiality herein. Looking at exhibit
D4, Larose said that the cutter bar was installed on the
machine in the manner shown in this drawing.

He stated that in 1929, whilst in the employ of Sicard
limitée, he was instructed by Sicard to demolish the machine,
which he did with the aid of Prime Durocher during the
summer of 1929. The machine at the time had the same
cutter bar.

Prime Durocher, mechanic in the employ of Sicard limi-
tée since the beginning of May 1927, said that in June of
the same year he built a miniature model of snow remov-
ing machine with spiral conveyors pursuant to instructions
received from Sicard. He describes the model fully; I
do not believe that this description has any relevance to
the question at issue.
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He said he built a regular size model of this machine &M
with spiral conveyors in 1928 (p. 234). He believes that Waxpscrzes

he put cutter bars on both sides of the machine (p. 236). " 4.
; Lrém
Shown the prospectus filed as exhibit P6, Durocher - -
Angers J.

stated that the cutter bars were put on the machine in the
manner indicated thereon.

He declared that the machine built in 1928 was sold the
following year to the city of Qutremont.

He knew that snow removing machines of the type he
built in 1928 were sold by Sicard limitée in 1929, 1930 and
1931 after the sale to the city of Outremont.

Durocher declared that he was instructed by Sicard in the
summer of 1929 to dismantle a snow removing machine of
scraper type. He remembered that this machine was
equipped with a cutter bar on its right side (pp. 240, 241
and 243). He said that the machine reproduced on page
4 of exhibit P7 is similar to the one which he dismantled.

There follows a detailed description of the cutter bar
in question, which, as I think, offers no particular inter-
est in connection with the point now under discussion.

Asked if the cutter bar was installed as shown on the
drawing exhibit D4, Durocher replied in the affirmative.

Sicard testified that in the winter of 1924-1925 he
put a cutter bar on his machine used for demonstration
purposes. Asked why he had installed a cutter bar and
how he had picked up the idea of doing it, Sicard
replied (p. 81):

R. Cette idée m’est venue en 1898, J'ouvrais les chemins Fhiver pour
les mettre carrossables pour le printemps et on se servait d’une charrue
avec couteaux pour trancher la neige, ouvrir nos chemins, c’est la-dessus
que l'idée m’est venue. Seulement, le couteau, au lieu d’étre en ligne, la
pointe était en bas. Et pour labourer notre neige, rien que la peine de la
mettre en Yair, Curieuse de coincidence, c’est & peu prés la méme forme
de couteau, lIa méme chose, seulement un peu plus long.

D. Ce couteau, Pavez-vous installé sur cette machine aprés vous étre
servi de la machine pendant quelque temps ou s vous I'avez mis immé-
diatement au début?—R. Au début, & peu prés, parce que j’avais déja
Yexpérience de mon premier ‘scraper’ dans le c6té qui coupait mais qui
n’était pas aussi haut. Au début, au premier essai, comme on était tou-
jours & travailler dans le c6té du chemin, dans des remparts de neige, j’ai
posé de suite le couteau aprés le premier essai qui m’était bien familier.

53516—6%a
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Explaining why he had put the cutter bar on the right

Wanoscames hand side of the machine, Sicard stated (p. 82):

ET AL.

R. Cest parce que j’avais plus besoin du c¢dté droit, on travaillait

. . . . . .
Stcarn, Lrts toujours & la droite pour rencontrer. Sur le chemin, on marche & la droite,

Angers J.

Je prenais toujours ma neige & la droite, la bande de neige de la droite,
prés des clotures si vous voulez, c'est toujours plus élevé. Cela nous
demandait plus haut pour aller chercher la neige. C’est pour cela que je
Tai mstallé rnen que d’un c6té. Je trouvais que ce n’était pas nécessaire
dans le temps de le mettre & gauche.

Sicard said that the cutter bar was affixed to the
machine in the manner indicated on the drawing exhibit
D4, prepared by Choquette in accordance with the instrue-
tions which he gave him. It may be expedient to quote

a passage from his deposition in this respect (p. 86):

D. Je demande si dans la réalité le bras tranchant était installé tel
qu'indiqué sur le dessin D-4?—R. Oui, monsieur.

D. Par conséquent, un peu incliné vers lavant?—R. Incliné vers
Tavant, peut-8tre un peu de c¢bté, mais trés peu.

D. Quand vous dites un petit peu de c6té, mais trés peu, vous voulez
dire un petit peu vers la droite sur le ¢6té de la machine?—R. penché sur
le c6té de la droite de la machine, penché en dehors de la droite.

D. Regardant & la vue d’en haut qui est contenue sur ce dessus D-4,
du ¢dté gauche, dans le bas, et qui est intitulé ‘ Top view’, ol I'on voit un
cOté de la machine, et ol on voit aussi le couteau qui incline légérement
vers la droite. Est-ce que c¢’était penché comme cela—~R. Clest bien cela.

2

D. Et vous avez donné instructions & M. Choquette de préparer le
dessin de cette fagon-la?—R. Oui, monsieur.

Sicard stated that he used this snow removing machine
of the scraper type, fitted as we have seen with a cutter
bar, during the winters of 1924-1925, 1925-1926 and 1926-
1927 (p. 87).

Zygmund L. Phillip, purchasing agent and assistant sec-
retary at the Imperial Machine Company, of Minne-
apolis, State of Minnesota, testified that the main product
of his company is snow plows. He has been connected
with the company since August 1926.

According to him Imperial Machine Company built
snow plows for the Rotary Snow Plow Company up to
1928 or 1929 when the latter became amalgamated with
the former; since that date the Rotary Snow Plow Com-
pany has been owned and operated by the Imperial
Machine Company.

Phillip said that the records show that the Imperial
Machine Company and the Rotary Snow Plow Company
had been manufacturing or selling snow plows since 1922.
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Asked to give a general description of the type of snow — 1944
plows manufactured by the Imperial Machine Company VW ANDSCHEER
for the Rotary Snow Plow Company in or around the ™ **
year 1027, the witness gave the following information Sicaro, Lrfin
(p. 4): Angers J.

A, At that time we built a rotary type plow. It was a V-type rotary -
with two rotors, one on each side, discharging snow both ways, right

and left, housed m by a chute, with a slicer blade alongside of the rotor
and slightly ahead of the rotor.

Q. Wag there a slicer bar on each side, or only on one side of the
plow?—A. It could be attached on each side. In some cases we attached
them only on the righthand side for wideming purposes.

Q. In other cases, on both sides?—A. In other cases on both sides—
in very few cases on both sides at that time.

Shown a circular of the Rotary Snow Plow Company
illustrating a snow plow and asked if it represents a
machine built by the said company and, if so, in what
year, Phillip replied that this snow plow was designed and
sold in about the year 1929. This circular, marked on the
examination of witness out of Court as exhibit D18, was
produced at the trial as exhibit D32.

Phillip said that his company had a circular showing
the type of snow plow sold in 1927 but that he had no
copy of it. He explained the difference between the model
of 1927 and the one illustrated in the circular exhibit D32
by stating that the model of 1927 had a stationary chute
and straight slicer blades, whilst the other model has a
reversible chute. In addition to this change in the chute
there was a slight modification in the mould-board. Deal-
ing with the slicer blade, Phillip stated that on the pre-
vious models it “was bolted on with an angle, on top of
the chute, extending up over the rotor and slightly ahead
of the rotor” (p. 5).

He declared that slicer bars were adapted to snow plows
of the Rotary Snow Plow Company in January 1927.
According to him, the slicer bars were not put on all of
the snow plows produced by the Imperial Machine Com-
pany at that time, but they were put on quite a number
of them. In addition, slicer bars were sold to dealers or to
customers who wished to put them on the plows them-
selves (p. 7).
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1944 Phillip produced a drawing which he said he traced in
Wanoscmmes the files of the Rotary Snow Plow Company, dated
™A November 16, 1926, marked by the reporter as exhibit
Stoamn, Lnim D19 (exhibit D33 at trial), representing the original slicer
Angetrs J. blade used by the company starting in the month of Janu-
ary 1927. He said that the bottom part of this drawing,
which is in two sections, shows the snow plow before the
slicer blade was attached to it. Some time later the upper
portion was pasted at the top so as to have a drawing

showing the slicer blade affixed to the snow plow.

Describing this slicer blade and explaining how it is
fastened to the snow plow, Phillip made the following
observations (p. 9):

A. The slicer blade is held by an angle iron either bolted or molded
over the top of the mold board, protruding above and ahead of the rotor.
To the angle iron there is bolted a slicer blade which slices the snow banks.

Q. I take it then that the slicer blade itself does not extend downward?
—A. Well, that all depends on the length of this bar, this blade itself. If
you check the length of this bar you will find that this bottom point
probably comes down below the top of these rotors.

Q. It does not extend farther down?—A. No, it does not.

Q. So the slicer bar is intended to take the upper portion of the
snowbank?—A. That is right.

Asked if he had traced in the company’s books and
files sales of these cutter bars or snow slicers made in
January or February 1927, Phillip said that he did and
he filed various documents: orders, invoices, drawings and
letters, showing sales thereof made in January and Feb-
ruary 1927: see exhibits D34, D36, D37, D39, D40, D41
and D42.

Anticipation also arises from the following prior
patents:

(a) United States patent No. 379,441, issued on March
13, 1888, to Lewis John Bergendahl, for improvements in
railway-track clearers or snow-plows, pursuant to an appli-
cation filed on November 3, 1887.

The specification contains the following description of
the member of the machine whose object is to cut the
snow and feed it into the revolving drum:

Side cutters or doors, F, are set at any required angle by means of
levers f1 and connecting-rods 2, and are retained and locked in position
by means of racks £3, of which one only is shown in Fig. 1.
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Further on the specification, outlining the operation of 1944
the machine, adds: W ANDSOEHERS
The operation of my plow is as follows: Doors F are set as required, ET AI'
'then locked in position by means of levers f1 and rack f2, and then drum SICARD ks

S 1s caused to revolve rapidly. Meanwhile cutters f at the front of the

drum will adjust themselves according to the direction of rotation of said Angers J.
drum 8. Now, if the plow be propelled forward through a snow-bank, the -
flaring hopper in front of drum 8 will scoop in the snow, which will be

cut up and thrown into the several chambers formed by the radial plates R,

as before deseribed. From thence the snow will be hurled by centrifugal

force through the top opening of casing B.

A reference to figure 1 of the drawings indicate clearly
the purpose of these “side cutters”.

(b) United States patent No. 71,249, issued on Novem-
ber 19, 1867, to Peter Von Lackum, for an improved snow-
plow (date of application not mentioned).

Describing what the patentee calls “bars”, which in this
invention play the part of the cutter bars or snow slicers

involved therein, the specification says:

At the front of the frame Al I secure, on each side, a strong vertical
iron bar, a; and these are connected at the top by a similar cross-bar,
b; and these bars are held securely i place by means of the side-braces ¢
and horizontal brace e, arranged as represented in the drawing, there being
also a curved bar, d, having its lower end secured to the incline, nearly in
line with the side-bars a, and its upper end secured to the horizontal
brace e, the front edge of all these bars being brought to an edge on their
front, for the purpose of enabling them to cut the hard snow-drifts which
frequently form on the railway tracks in high latitudes.

It seems obvious to me that these vertical bars serve the
gsame purpose as the cutter bars which are the object of
the patent exhibit P12,

(¢) United States patent No. 858,616, issued on July 2,
1907, to James William Mowbray, for improvements in
snow-plows, following an application filed on March 20,
1907.

The specification forming part of this patent provides for

“cutting knives” and describes them as follows:

E are cutting knives, which are designed to sever the snow to be raised
from the bank of snow or drift. The front edge of the cufting knife is
on a vertical plane at right angles to the track surface, but the knives
flare outwardly laterally from the bottom to top and are wider apart at
the bottom than at the top. The outward flare of the knives is so
arranged that the plane of the knives is co-incident with the plane of
the flaring sides of the scoop as will be understood on reference to Fig. 2,
go that the snow is cut or severed with outwardly mclmed walls at each
wide.
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Figures 1 and 2 of the drawings show these cutting

W_J . - -
Wanpscaeer knives distinctly.

ET AL.

.
Stcarp,

Copies of these three patents are included in exhibit D45.
Counsel for plaintiffs argued that the cutter bar used

Aﬂge“ J- by Sicard on his machine, assuming that there was one,

is different from the one adopted by Dan Wandscheer and
does not comply with the requirements of patent exhibit
P12 because the Sicard cutter bar is slightly inclined out-
wardly and cannot perform the same function as a verti-
cal one and cut the snow in a level bank.

Counsel for defendant in reply pointed out that claims
6 and 9 of patent exhibit P12, which are the only ones
referring to a vertical plane, use the expression “in sub-
stantially vertical planes”. He submitted that the cutter
bar in the Sicard machine was in fact arranged in a sub-
stantially vertical plane. He also argued, of course, that
the Sicard contrivance fulfills the same purpose as that
of the patentee Dan Wandscheer.

In my opinion, the cutter bar put on the Sicard snow
removing machine filled the same function as the one men-
tioned in patent exhibit P12. It cut into the upper layers
of snow so0 as to cause this snow to fall in front of the con-
veyors and be swept back into the fan casing.

After mature deliberation, I do not think that the con-
tention of counsel for plaintiffs is tenable. Anticipation
seems to me obvious.

Before ending these notes, I wish to say that I do not
believe that the intimation by plaintiffs’ counsel that
Sicard abandoned the scraper type of snow plow and
adopted the spiral conveyor snow remover after he had
seen a “Snogo” apparatus, shipped to Montreal towards
the end of December 1927 or the beginning of January
1928, is founded. In fact the “Snogo’” machine in question
reached Montreal shortly before Gerrit Wandscheer and
William H. Klauer arrived there, probably a day or two
before the latter sent a telegram to W. E. Klauer, at
Dubuque, Iowa, stating that a lower auger had been broken
and asking to send one by express to Batchelder, Chicago,
immediately. A copy of this telegram, dated January 6,



Ex. CR.] EXCHEQUER COURT OF CANADA 153

1928, exhibited to Gerrit Wandscheer was marked by the E?g
reporter as exhibit C and produced at trial as exhibit P9¢ wanpscreer

—see deposition Gerrit Wandscheer, pp. 2, 3 and 4. B
A few brief extracts therefrom may be convenient (p. 2): Sicarp, Lafm
Q ... Are you aware that there was a Snogo machine at one time An;;s- I

shipped to Montreal, Canada?—A. Yes. It was up there when I got there,
I know that.
Q. Well, when did you first go to Canada?—A. That was either the
latter part of December 1927 or the very first part of January 1928.
Q. And what was the purpose of your going to Canada at that time?
—A. To start this plow out for the Klauer Manufacturing Company.
x & k% %

Q. And did the plow have cutter bars on it, when you arrived?—
A. No, it did not.

Q. Were cutter bars installed on it later?—A. There were. I carried
those culter bars with me all the way down there, that is, from one depot
to the next, a set of bars, and I put them on, myself, the minute I got
there.

Q. And that would be, you say, whether in the latter part of December,
1927, or just after the New Year in 1928—A., Well, when I put them on,
I should judge that was the first part of January.

Q. In 19287—A. Yes.

_ Q. Was anybody with you on that visit to Canada?—A. Mr. William
H. Klauer was with me.

Then on page 3:
Q. In order to fix the date in your mind as to when this visit took

place do you recall if you or Mr. Klauer sent any telegram that might
be traced?—A. Yes, I do.

Q. Who sent any telegram?—A. Mr. Klauer did.
Q. And where did he send it?
* ok % %X %

A. To the Klauer Manufacturing Company at Dubuque.

Q. Were you with Mr, Klauer when the telegram was sent?—A. Yes,
Y was.

The telegram was then shown to the witness who iden-
tified it.

Now the evidence shows that Sicard commenced to busy
himself with a spiral conveyor snow remover in June 1927,
when he and his employees constructed a miniature model:
dep. Sicard, p. 97; dep. Durocher, p. 226.

At page 97 Sicard makes the following statement:
D. Quand avez-vous commencé & vous occuper du probléme de ma-
chines & neige avec spirale?—R. En 1927, dans le mois de juin.
D. En juin 1927, qu’est-ce que vous avez fait en juin 1927, & ce sujet-
13?2—R. On a fait un petit modéle, comme on pourrait dire miniature
D. Quand vous dites *on a fait’, de qui parlez-vous?—R. Moi-méme.
avec mes employés.
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Sicard then explains in detail how this model was made.

Wanosczzes I do not think that it is opportune to reproduce here these

ET AL.
v. ’
Sicarp, Lrie

Angers J.

explanations which are rather lengthy.

Durocher, who said that he commenced to work for
Sicard in May 1927, corroborated the latter’s testimony in
this connection. I may perhaps quote a short passage from
his deposition (p. 226):

D. Avez-vous eu quelque chose 3 faire dans la construction d'un
modéle miniature de machine & neige?—R. Oui, monsieur.

D. Est-ce vous qui avez construit ce modéle miniature?—R. Qui, sur
demande de M. Sicard.

D. D’aprés les renseignements et les instructions de qui avez-vous
construit ce modéle?—R. De M. Sicard.

* * * * *

D. Quand ce modéle miniature a-t-il été fait par vous?—A. A peu prés
en juin, je crois.
D. De quelle année?—R. 1927.

Durocher also describes at length the different features
of this model; I do not deem it useful to quote this deserip-
tion.

After carefully perusing and annotating the evidence
I have come to the conclusion that claims 6, 7, 8, 9 and 10
of the letters patent for invention No. 309,848 granted to
Dan Wandscheer on the 31st day of March, 1931, for
alleged new and useful improvements in snow removing
apparatus, the said claims relating to the shearing element
called a cutter bar or blade in the last paragraph but one
of the specification and cutter bars or plates in claims 7, 9
and 10 is concerned, are irregular, invalid, null and void as
between the parties herein and that consequently the
defendant has not infringed them.

For the aforesaid reasons there will be judgment dis-
missing the action, with costs against plaintiffs.

Judgment accordingly.
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BETWEEN :
SECURITIES & MONEY TRANS- S .
PORT INC. ...oovvrrrnnnnnn.. UPPLIANT,
AND
HIS MAJESTY THE KING.......... RESPONDENT.

Crown—Collision—Street intersection—Traffic lights—Driver crossing with
green light in ks favour has right of way—Negligence—Driver cross-
ing against red Light—Army convoy not given right of way indepen~-
dently of traffic light—Liability of Crown.

Suppliant’s truck, in charge of one of its employees, while being driven in
a northerly direction on St. Hubert Street in the city of Montreal, P.Q.,
approached Sherbrooke St., and as the traffic light there situated facing
the driver of the truck was green, he proceeded to cross the intersection.
‘When the crossing had been nearly completed the truck was struck by
another truck owned by the respondent and operated in the service of
His Majesty’s armed forces and in charge of one of His Majesty’s ser-
vants, 2 private in the Toronto Scottish Regiment, which truck was
proceeding on Sherbrooke St. in a westerly direction.

Suppliant seeks to recover from the respondent for damage done to the
truck and also for loss of its use while being repaired.

Respondent contended that the army truck was one of a convoy three cars
of which preceded the one with which suppliant’s truck eollided, and
that suppliant’s truck attempted to cut through the convoy and
that respondent’s truck had the right of way.

The Court found that the traffic light on Sherbrooke St. facing the driver
of suppliant’s truck was green when it entered the intersection and
also that the army convoy was proceeding without an escort.

Held: That cars in an army convoy do not have the right of way in
crossing an intersection independently of the traffic light facing
them; the fact that the first car of the convoy has crossed the
intersection on the green light does not entitle the following cars
to cross if the light has changed.

2. That a driver entering an intersection or crossroads when the traffic
light is in his favour has the right of way over vehicles entering
the same intersection or crossroads from his right or left.

PETITION OF RIGHT by suppliant herein to recover
from the Crown damages for loss resulting from a collision
between suppliant’s vehicle and one owned by the Crown
due to the alleged negligence of an officer or servant of the
Crown acting within the scope of his duties or employ-
ment.
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E}f The action was tried before the Honourable Mr. Jus-
Secuorrmes  tice Angers, at Montreal.
& MoxNEY
TRANSPORT  pr 0k O’Donmell, K.C. for Suppliant.
THE Ii-{ING

Leon Garneau, K.C. for Respondent.

The facts and questions of law raised are stated in the
reagons for judgment.

Ancers J. now (January 5, 1945) delivered the follow-
ing judgment:

By its petition of right the suppliant claims from His
Majesty the King the sum of $318.31, representing dam-
ages suffered as the result of a collision between a truck
owned by it and a truck belonging to the respondent, on
February 14, 1942, at about one o’clock p.m., in the cir-
cumstances hereinafter related.

The suppliant in its petition alleges in substance:

on February 14, 1942, at about one p.m., when the
streets were clear and the weather fine, a truck owned by
the suppliant and then in charge of one of its employees,
a competent chauffeur, was being driven in a northerly
direction on St. Hubert street, in the city of Montreal, at
8 moderate speed and in a prudent manner, in compliance
with the provisions of the Motor Vehicles Act of the
Province of Quebec and all regulations concerning traffic;

as the suppliant’s truck approached the intersection
of St. Hubert and Sherbrooke streets at low speed, the
traffic light situated thereat facing the driver of the sup-
pliant’s truck was green and accordingly the said driver
drove his truck into the said intersection and proceeded to
cross it, the said truck being then in second gear;

the suppliant’s truck had almost completed the cross-
ing of the intersection, being near the northeast corner
thereof, when it was struck on the right front side by an-
other truck, the property of the respondent, bearing Ontario
license No. 694F (1941), then operated in the service of
His Majesty’s armed forces and in charge of one of His
Majesty’s servants, viz. B-76885, Private Boorman, A.E.,
Toronto Scottish Regiment (MG) C.A. Att’d. CM.G.T.C,,
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A-17 Staff, acting within the scope of his duties as a ser-
vant of His Majesty under the supervision of the Depart-
ment of National Defence;

at the time of the collision His Majesty’s truck was pro-
ceeding from east to west on Sherbrooke street at a reckless
rate of speed, having entered the intersection suddenly,
without warning and against the direction of the traffic
light which was showing red, and struck the suppliant’s
truck throwing it towards the west;

the said collision and all damages resulting therefrom
are wholly attributable to the negligence, imprudence,
lack of care or want of skill of His Majesty’s servant, an
incompetent and reckless driver inasmuch as:

(a) he was operating His Majesty’s truck at a reckless
and illegal rate of speed when approaching and en-
tering the said intersection;

(b) he entered the said intersection when the traffic
light was showing red against him;

(¢) he did not have his truck under control and was not
keeping a proper lookout;

(d) notwithstanding the fact that the suppliant’s truck
had the right of way, he endeavoured to proceed
across the intersection;

(e) he did not immediately stop his truck when the
danger was apparent;

(f) the brakes of His Majesty’s truck were defective
and the said truck was not in a good state of repair
and mechanical condition;

immediately after the collision, the driver of the respon-
dent’s truck acknowledged that the traffic light was show-
ing red against him as he approached the intersection and
claimed that he was entitled to cross it notwithstanding
this fact;

as a result of said accident, the suppliant has suffered
damages in the amount of $318.31, as the frame of its truck
was badly twisted and the radiator, radiater grill, head-
lights and bumper were broken and bent and the motor
block cracked, repairs thereto having been effected in the
said amount.
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Bﬁ In his statement of defence the respondent denies all the
Becurrmes  allegations of the petition of right and pleads in substance
L Moxmy 45 follows:

11;70- on the date in question the motor car belonging to the

Tes Kive respondent was being driven as part of a convoy proceed-
Angers J. 1ng westward on Sherbrooke street;
— the suppliant’s car was being driven on St. Hubert
street from south to north;
there were three cars in such convoy preceding the one
with which the suppliant’s car collided;
the person in charge of suppliant’s car, had he kept a
proper lookout, could not help seeing the several cars
forming the convoy proceeding westward on Sherbrooke
street;
such cars, and in particular that which collided with the
suppliant’s car, were travelling at a distance of about 15
to 20 feet apart on the right side, i.e. the north side of
Sherbrooke street, at a moderate speed, in accordance with
traffic regulations;
instead of waiting until all the cars composing the convoy
had passed St. Hubert street, the person in charge of
suppliant’s car attempted to cut through such convoy in
violation of the rules of traffic and of elementary prudence
and his car ran into and struck the respondent’s car;
moreover it is untrue that, at the time suppliant’s car
attempted to cross Sherbrooke street, there were green
lights allowing him to make such crossing;
the respondent’s car had the right of way and the
suppliant’s car should have stopped before attempting
to cross Sherbrooke street;
the suppliant’s car was proceedmg at an illegal and
reckless speed and gave no warning of its approach;
if suppliant’s car was damaged as a result of the colli-
sion, the suppliant has only itself to blame;
the accident was caused by the sole fault, imprudence
and lack of skill of the person driving suppliant’s car;
the respondent is not liable towards the suppliant for
any damages that may have been caused to its car and,
in any event, the amount claimed is exaggerated;
the respondent reserves his right to recover from the
suppliant the damages suffered by his car.
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In its reply the suppliant admits the allegation of the
defence that its car was being driven on St. Hubert street
from south to north, denies or joins issue with the other
allegations thereof and says that the reserve by the
respondent of his right to recover from suppliant the
damages suffered by his motor car is irrelevant, the sup-
pliant averring that the respondent has suffered no
damages.

I deem it apposite to summarize briefly the evidence.

Frederick Russell, manager of the Three Rivers branch
of the suppliant company, testified that on February 14,
1942, he was in charge of a truck on a run for the Pro-
vincial Bank of Canada and that, at about a quarter to
one o’clock, he was going north on St. Hubert street. He
said that he came up St. Hubert hill, between Ontario
and Sherbrooke streets, on second gear, that he was travel-
ling at a speed of about ten miles an hour and that, as he
arrived at the intersection of Sherbrooke street, the light
was green.

He said that, when he was at the southeast corner of
Sherbrooke and St. Hubert streets, he saw, at a distance
of approximately 50 feet, a truck proceeding west on Sher-
brooke street.

He stated that, whilst he was crossing Sherbrooke street,
his truck was hit at the back of the right front wheel.
He asserted that after the collision he noticed that the
traffic light was still green.

Russell declared that he got out of his car and asked
the driver of the army truck why he had not stopped and
that the latter replied that he was not obliged to stop
because he was in a convoy. The witness observed that
with a convoy there is generally an escort and said that on
the day of the accident there was none.

Russell stated that the impact was very heavy and that,
after the accident, his truck was facing west. He added
that he tried to avoid the collision by turning to the left.

He said that he had seen three army trucks crossing St.
Hubert street on the green light but that, when he reached
Sherbrooke street, the light had turned green in his favour.

According to him the collision took place near the north-
east corner of Sherbrooke and St. Hubert streets.
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Russell stated that after the collision his truck was taken
to the International Harvester Company of Canada Lim-
ited for repairs. He produced as exhibit 1 two bills of the
latter, dated April 6, 1942, one being for $292.31 and the
other for $3.04. He also produced as exhibit 2 a bill of
Peel-Windsor Garage Inec., dated February 1942, for $26.
Russell said that while his truck was being repaired the
suppliant had to rent a car and that the bill exhibit 2 is
for the rental.

He declared that the army truck did not moderate its
rate of speed when arriving at the intersection of St.
Hubert street and that it did not give any signal.

In cross-examination Russell said he did not think that
the respondent’s truek formed part of a convoy. He ad-
mitted that he saw three cars passing, but stated that there
was no car behind the one involved in the collision. He
asserted that the traffic light was green for him. He denied
having tried to cut through a convoy, as he did not think
it was a convoy. According to him a convoy is generally
escorted and there was no escort on that occasion. He sub-
mitted that he had the right to cross Sherbrooke street
as the light was in his favour.

Russell said that, when he was coming up the hill of St.
Hubert street, he was going at a rate of from 8 to 12 miles
an hour. He admitted that he gave evidence before a
military tribunal in the winter of 1942 and that he may
have stated that his truck was going at a rate of from 12 to
15 miles.

Re-examined Russell declared that the army truck which
struck his car was behind the other trucks of the so-called
convoy; that it had lost the convoy by about 200 feet and
that it was trying to catch up with it.

Michael J. Cassin, serviceman of International Harves-
ter Company of Canada Limited, declared that the sup-
pliant is a customer of his company.

Shown the invoices exhibit 1, he said that he saw the
suppliant’s truck when it was brought to the garage for
repairs. He stated that the truck, before the collision, was
in good working condition and that, after the collision, the
frame was bent. In his opinion, the impact must have
been heavy. He asserted that the truck was hit at the rear
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of the right front wheel and that the only repairs made
by his company were those rendered necessary by the col-
lision. He stated that the truck was in his company’s
garage for four or five days.

In cross-examination, Cassin said that his company towed
the truck to the garage as it could not be driven on its own
power,

Albert Boorman, truck driver of the city of Toronto,
province of Ontario, testified that on February 14, 1942,
he was in the army, being a member of the “Toronto
Scottish”, a machine gun unit, and that on that day he
was truck driver in a convoy, which was his ordinary post
at that time.

He admitted that, on the day in question, he had a col-
lision at the corner of Sherbrooke and St. Hubert streets,
in Montreal, whilst driving an army truck. According to
him, the truck was a Ford, but he could not remember
whether it was a 30 cwt. or a 15 cwt. He was driving west
on Sherbrooke street. He said that the collision took place
at the intersection of St. Hubert and Sherbrooke streets,
shortly after midday; he could not tell the exact time. He
asserted that he did not see the suppliant’s truck as he
approached the intersection and added that he did not
see it until his own truck had been struck. He emphasized
the fact that his truck did not hit the suppliant’s truck,
but that it was the latter which hit his own. I think prefer-

able to quote a passage from the witness’ deposition:

Q. You saw the truck that you struck, as you approached the inter-
section?—A. No, sir; I never saw the truck until after I had been
struck.

Q. You did not see the truck until after you had hit it?—A. Until
after he had hit me.

Q. Well,—after the collision?—A. That is right.

Q. You did not see the truck before the collision?—A. No.

Q. Where were you looking?—-A. Where I was going.

By the Court:

Q. You were going into the truck. You should have seen it?—A.
QGoing into the truck? No, sir, I didn' go into the truck.

Q. Well, you hit it?—A. The truck hit me.

Asked if the front part of his car came into contact with
the right front side of the suppliant’s truck Boorman
replied:

The left front fender of my truck was hit on the outside of the
{ender. .
53516—7a
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And later:
Well, it was the left outside part of the front fender of my truck.

After the witness had restated that he had not seen the
suppliant’s car “until after he had hit”, counsel asked him
where he was looking; Boorman answered: “Where I was

- going, ahead.”

He admitted that Sherbrooke street is about eighty feet
wide at the intersection. He agreed with counsel that the
suppliant’s truck came from nowhere in front of him and

he added:

The light was green when I was going across. Therefore, I didn’t
have to look right or left. The red light should be on for him. I
had the green.

Counsel asked the witness if it is not a fact that the light
was red when he started to cross the intersection; the latter
consistently replied: “No, sir”.

Boorman denied that he had an argument with the
driver of suppliant’s truck immediately after the collision.

He stated that he offered him to tow the truck “off the

intersection out of the road of the traffic” and that the
latter refused.

Counsel reverted to the conversation between witness
and the driver of suppliant’s car and asked Boorman to
relate it; I think it advisable to quote an excerpt from the

witness’ testlmony

Q. What was the discussion about the light bemg red against you?
—A. It wasn’t red against me.

Q. What was the discussion you had with the driver of the other
truck, right after the collision? Do you remember that? You don't
answer. You don’t remember?—A. No, I can’t say that I remember
arguing about the light.

Q. You remember talking to him right after the accident, don’t you?
—A, Yes.

Q. But you don’t remember what the discussion was about the
light?—A. No.

Q. You don’t swear that you did not talk about the light, do you?
—A. No, sir.

Boorman declared that he was travelling at a speed of
between 8 and 15 miles. I may say, as I observed it at
the trial, that his estimate is very accurate.

He stated that his truck was at a distance of from 12 to
15 feet feet behind the car immediately ahead of him.
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Asked if he was serious in that statement, Boorman replied
affirmatively and supplemented his answer with these com-
ments:

Because the Army sets a rule for convoys. You have got to stay a
certain distance behind the truck ahead of you, and you are “brought
up” if you don't.

He denied that he was considerably further than the dis-
tance mentioned behind the last of the military cars in
front of him and that he was trying to catch up with them.

He also declared untrue the statement that he went into
the intersection “at a good, fast clip”. Asked how far his
car had pushed the other one, i.e. the suppliant’s truck,
toward the west he replied: “It didn’t push it very far”.

Counsel pressed the point; I believe it expedient to
quote a passage from the witness’ deposition:

Q. Well, how far did it push it? Would you say fifteen feet?—
A. No.

Q. Ten feet?-—A. No, nor ten either.

Q. How many feet, then, according to you?—A. Well, I never
stopped to measure it.

Q. Was it a light blow or a heavy blow?—A. It was only light.

This version does not agree with the previous statement
of the witness that it was the suppliant’s truck that hit
his car.

In the circumstances I saw fit to ask Boorman which car
had struck the other one. He corrected himself and modi-
fied his story, stating: “I would say, sir, the other car
struck me”.

Asked if his car came into contact with the other one,
viz. the suppliant’s truck, back of the right front fender
of the latter, Boorman replied in the negative. He asserted
that the damage to the suppliant’s truck was on the front
of the right front fender and not on the back of it. He
said that he looked at the truck after the collision and
that the only damage which he could see was “on the right
front fender and around the radiator”. According to him,
the suppliant’s truck was not seriously damaged and the
blow was very light.

In cross-examination Boorman said that there were four
or five cars ahead of his in the convoy and thought that
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there was one behind. He added that they were all mili-
tary cars proceeding west on Sherbrooke street in a pro-
cession, with a distance of 12 to 15 feet between each.

He declared positively that when he reached St. Hubert
street the light on Sherbrooke street was green and he con-
tended that all the cars ahead of him crossed St. Hubert
street on that green light.

Counsel for respondent asked him what traffic light was
showing when the three or four cars—I may note that
witness had previously mentioned four or five cars—ahead
of him crossed St. Hubert street and he replied, eluding the
question or perhaps missing the point: “When I crossed the
intersection the light was green”. Replying however to
counsel for respondent, Boorman said that the other cars
had preceded him and that all the cars were going at about
the same rate of speed.

Boorman stated that the car which struck his car came
on St. Hubert street from the south side of Sherbrooke
street and that it struck the left front fender of his car.

He said that, judging from the impact, the truck which
hit his car was going at 20 or 25 miles an hour.

Asked about his experience as a driver, Boorman declared
that he had driven trucks for the last eight years.

Re-examined Boorman said that there were four or five
cars ahead of him which crossed the intersection before he
arrived there and that in order to do so the light must have
been green. He repeated that the cars were going at a speed
of between 8 to 15 miles an hour and admitted that the
traffic light changes once in a while. He denied however
that the light was red when his turn came to cross St.
Hubert street.

He insisted that the speed of the car which came into
contact with his was, at the time of the collision, judging
from the impact, 20 to 25 miles an hour and that he had
not seen it at all before the collision. Notwithstanding this
speed, he reasserted that the impact was very light.

Raoul Giroux, heard on behalf of the respondent, testi-
fied that he had knowledge of the accident. He said that
his car formed part of the convoy which included 9 or 10
trucks, and that he was the fifth or sixth one. According to
him Boorman drove the truck which preceded his.



Ex. CR.] EXCHEQUER COURT OF CANADA 165

He stated that, when the first fruck of a convoy reaches ﬁ
an intersection on a green light, it crosses and that the Sgoumrrms

trucks which follow also cross. &“ﬁ%%

He declared that his truck was at a distance of about 11;‘3
fifteen feet behind the one driven by Boorman. Tre Kine

According to him the light was yellow when Boorman’s Angers J.
truck crossed St. Hubert street, but it was green when the ™
car reached the intersection.

He contended that the distance between Boorman’s
truck and the one which preceded it was fifteen feet. I
do not think that the witness was in a position to so pre-
cisely estimate the distance.

He asserted that he saw the truck coming up St. Hubert
at a speed of twenty-five miles an hour and does not be-
lieve that it reduced its speed when it reached Sherbrooke -
street. He added that it did not decrease its rate judging
from the manner in which it struck Boorman’s truck. He
said that the suppliant’s truck hit Boorman’s truck on the
front left fender and that the latter had reached the
middle of St. Hubert street when the collision occurred.

In cross-examination the witness repeated that, when
Boorman started to cross St. Hubert street, the light was
green,

He asserted categorically that no one is supposed to cut
across a convoy, adding that, even though the traffic light
may change to red, all the cars of a convoy cross an inter-
section. He was evidently in a mood to pass judgment.

He restated that the light on Sherbrooke street turned
yellow as Boorman’s truck reached the middle of St. Hubert
street.

He admitted that the convoy had no escort.

Albert Boorman, already examined on behalf of the sup-
pliant, was recalled by the respondent.

He stated that the approximate distance between the
truck he drove and the one which preceded him in the
convoy was from 12 to 15 feet and that the distance between
his truck and the one behind driven by Giroux was about
15 or 20 feet. He said that the statement made by one of
the witnesses that there was a distance of 200 feet between
his car and the one which was ahead of his is wrong,
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Asked if just before the accident all the trucks were fol-
lowing each other by short distances, witness replied in
the affirmative and added that “all the convoy all the
way through kept their same distance”.

He asserted that the green light was on when he “hit
the intersection”. He stated that the light turned amber
after the driver of suppliant’s ear had hit his truck. He
contended that, at the time of the impact, he looked at the
light and noticed that it was amber. He insisted that the
light turned amber as soon as the suppliant’s truck had
hit his ear.

He declared that the front of his car was just over the
centre of the intersection when the impact took place.

He denied positively having told Russell, after the aceci-
dent, that he did not have to stop for red lights.

Boorman said that he offered Russell to tow his car off
the road and that the latter refused his assistance and told
him that he would move it himself. He affirmed that the
suppliant’s car moved on its own power.

Shown the bill exhibit 1 and asked if all the work men-
tioned therein had to be done the ecar could have run on its
own power. the witness replied in the negative, adding
that it would have to be towed.

In cross-examination Boorman declared that he had oper-
ated a garage and heard of running a car on its battery for
a few feet. He admitted that the suppliant’s truck could
have been moved off the intersection on its battery.

He noticed that the radiator of the suppliant’s car was
broken but he could not say if the engine block -was also
broken. He said that he did not look at it.

Counsel for the suppliant repeatedly asked the witness
how far or how long before the accident he had made his
last stop and was unable to obtain a satisfactory reply.
The witness started to say that he could not name the
street at which he had stopped because he did not know
the city. Asked if it was two or three blocks to the east,
that is before reaching St. Hubert street, he replied that
he could not say how far it was.

Questioned as to the time or the distance his truck had
been running when the collision occurred, whether it was
ten minutes or two minutes or a mile or a quarter of a
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mile, Boorman replied that he could not tell, adding “we
kept going along”. He finally stated that his last stop had
been made more than five minutes before the collision; it
seems convenient to quote a passage from his testimony
(p. 20):

Q. Well, before the collision can you tell us, in time, how long you
had been going—itwo minutes or five minutes?—A. No, I would say the
last stop I had made was more than that.

Q. It was more than five minutes?—A. Yes.

Q. Would it have been ten minutes away, to the east?—A. You
are getting on the other side.

Q. No,—you were coming from the east, travelling west, weren’t you?
—A. Yes.

Q. And you hadn’t stopped for five minutes or more before the colli-
sion?—A. I could not tell you just how long it was that I had not stopped;
it is quite a while back now, and I just couldn’t tell you.

Q. Could you tell his lordship whether it was five minutes or longer?
You know what five minutes is?——A. Yes, I know five minutes.

Q. Well, had you been running more than five minutes before you had
the collision?—A. Yes.

Boorman said that he was coming from the Three Rivers
barracks on the day of the accident and that he had stopped
at different places. He could not tell the distance between
the site of the accident and the place of his previous stop.

He stated that, according to the standing rules of the
army, the cars were supposed to stop for the red light and
obey the traffic policeman’s signals. Asked why, in this
case, he had insisted he was entitled to go through the red
light, he replied that he had not said that and that he had
never insisted.

He admitted that drivers of military cars are taught to
obey all the traffic laws in a city and are supposed to stop
when the lights are against them or follow the policeman’s
signals. .

He stated that, with the condition indicated by the bill
exhibit 1, he would agree that the suppliant’s truck would
have to be towed to a garage. He added that with the
damage shown in the said bill he could not see how the
truck could have been “moved on its own power from the
centre of the road to the side of the road”. He admitted
that, according to exhibit 1, the damage was very serious.

In rebuttal Frederick Russell declared that his truck did
not move from the place of the collision to the side of the
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road on its own power, but that it was moved by means of
a battery; from there the truck had to be towed to the
garage.

The evidence is conflicting, particularly with regard to
the traffic lights at the intersection of Sherbrooke and St.
Hubert streets.

Russell, manager of the Three Rivers branch of the sup-
pliant company, who, on the day of the accident, was driv-
ing the suppliant’s truck involved in the collision, says
that he was going up the hill of St. Hubert street, between
Ontario and Sherbrooke streets, at a rate of about ten miles
an hour, and that when arriving at the intersection the
light facing him was green and that he consequently pro-
ceeded to cross Sherbrooke street.

On the other hand Boorman who was driving the army
truck, forming part of a convoy proceeding from east to
west on Sherbrooke street, which was involved in the said
collision, asserts that when he reached the intersection the
light facing him was green, that he accordingly started to
cross St. Hubert and that on having come to the middle
of the intersection the light turned amber.

Which of these two versions is to be accepted?

I must say that if Russell appeared to be an honest and
trustworthy witness, Boorman left me with a rather unfav-
ourable impression: he was often evasive or forgetful; at
times he was very precise and accurate in matters which
could help his case. He was occasionally inclined to argue
rather than testify. On two or three occasions he was
aggressive, nay, provocative. I may say that I do not
attach much importance to this last attitude of the witness,
which may likely originate in his temperament or his breed-
ing. The other aspects of the witness’ testimony, of which
I have on trial taken copious notes and which, after getting
a transcription thereof, I have read carefully, so as to test
the merits of my impression at the hearing, have cast in my
mind very grave doubts as to its veracity.

The evidence of Boorman is, to a certain extent, cotro-
borated by Giroux who drove the truck immediately fol-
lowing that of Boorman. He is the witness who said that
the suppliant’s truck was coming up the hill of St. Hubert
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street, which is fairly long and steep, at a rate of twenty-
five miles an hour and that it did not moderate its speed
when it reached Sherbrooke street, judging by the way it
hit the respondent’s truck. I am sorry to say that I can-
not believe this story; it does not seem to me plausible. I
cannot conceive that a sensible man would attempt to cross
Sherbrooke street, a wide thoroughfare with a dense traffic,
at a speed of twenty-five miles an hour, particularly at the
time at which the accident happened.

The statement by Russell that the respondent’s truck
hit his car is supported by the damages caused to the latter.
The suppliant’s truck was hit at the rear of the right front
wheel, as stated by an independent and disinterested wit-
ness, Cassin, serviceman of the International Harvester
Company of Canada, Limited, to whose garage the car was
taken immediately after the accident for repairs, and as
shown by the company’s invoices filed as exhibit 1.

Counsel for the respondent, in his argument, relied on
paragraph 7 of section 36 of the Motor Vehicles Act (R.S.Q.

1941, chap. 142), which reads as follows:

7. At bifurcations and at crossings of public highways, the driver of a
vehicle on one of the roads shall give the right of way to the driver of a
vehicle coming to his right on the other road. However, the drivers must
conform to the regulations in force in a city respecting the right of way of
one vehicle over another, or the right of way of a pedestrian over the
vehicle, or respecting the direction that vehicles must follow on certain
streets, provided, however, that such derogation from this act be, by the
city, indicated thereon by a proper signboard or by a traffic officer.

Counsel further relied on article 83 of by-law 1319 of

the city of Montreal, which is thus worded:

83. The driver of a vehicle approaching an intersection shall yield
the right of way to a vehicle which has entered the intersection. When
two vehicles enter an intersection at the same time, the driver of the
vehicle on the left shall yield to the driver on the right.

The evidence discloses that the drivers of the two trucks
arrived at the intersection almost simultaneously. I am
satisfied however that the traffic light was favourable to
the driver of the suppliant’s truck and that, in the cir-
cumstances, he had the right of way. Paragraph 7 of
section 36 of the Motor Vehicles Act and article 83 of
by-law 1819 were in the present case inapplicable.

Counsel for the suppliant, in support of his contention
that his client had in the circumstances the right to cross
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the intersection inasmuch as the light facing him was
green, cited the following decisions: City of Montreal v.
Montreal Tramways Company (1); Stanley Brock Lim-
ited v. Montreal Tramways Company (2); Shell Oil Com-
pany of Canada Limited v. Anley et al (3).

The headnote in the case of the City of Montreal v.
Montreal Tramways Company (ubi supra), which con-

tains a fair summary of the judgment, reads thus:

Where a police radio car belonging to the City of Montreal crashes
into a tramcar at the intersection of two streets, an action in damages
instituted by the City against the Montreal Tramways Co. should be
dismissed if it appears that the police vehicle was being driven at high
speed, that no signal of its approach to the corner was given and that
the driver of the car failed to recognize the right of way of the tram-
car inasmuch as the traffic light was favourable to the tramway.

Mr. Justice E. M. W. McDougall in his judgment referred
to certain observations made by Scott L.J. in the case of
Joseph Eva, Limited v. Reeves (4) which are quite perti-
nent. I deem it expedient to quote an extract from these

observations (p. 404):

....possibly it may be helpful if I still express in my own way some
part of what I had intended to say. I do so, because of the extreme
importance in the cause of safety on the roads of bringing home to drivers
as definitely and even as graphically as possible what the law now is as to
traffic at cross-roads controlled by lights without police, Nothing but
implicit obedience to the absolute prohibition of the red—and indeed of the
amber, subject only to the momentary discretion which it grants—can
ensure safety to those who are crossing on the invitation of the green.
Nothing but absolute confidence in the mind of the driver invited by
the green to proceed, that he can safely go right ahead, accelerating up
to. the full speed proper to a clear road in the particular locality, with-
out having to think of the risk of traffic from left or right crossing his
path, will promote the free circulation of traffic, which next to safety
is the main purpose of all traffic regulation. Nothing again will help
more to encourage obedience to the prohibition of the lights, than the
knowledge that, if there is a collision on the cross-roads, the trespasser
will have ne chance of escaping liability on a plea alleging contributory
negligence against the car which has the right of way. Finally, nothing
will help more to encourage compliance with the summons of the green
to go straight on than the knowledge of the driver that the law will not
blame him if unfortunately he does have a collision with an unexpected
trespasser from the left or right.

It seems to me apposite to cite a passage from the judg-
ment of MeDougall J. (p. 259):

Upon the evidence thus appearing, the Court can scarcely resist the
conclusion—even the conviction that this accident was due to the heedless
lack of attention of the police officer in charge of the plaintiff’s motor

(1) (1941) RJQ. 79 SC. 258. (3) (1934) RJ.Q. 72 8.C. 364.
(2) (1942) R.J.Q.808.C. 234. (4) (1938) 2 K.B. 393.
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vehicle. Whether he regarded his mission in responding to the direction
to report at the corner of St. Lawrence Blvd. and Beaubien Street as so
paramount as to excuse him from compliance with ordinary traffic regu-
lations is not important. The speed at which he approached the cross-
ing of these streets admittedly without giving warning of his approach,
and apparently ventured into the intersection (certainly reprehensible in
any other driver) cannot be excused simply because he was a police
officer in the discharge of a duty. The subject of the privilege accorded
to public vehicles, such as fire apparatus proceeding in response to an
alarm has been discussed by the undersigned in Lapointe v. Bonnier
(1935, 73 S.C. 373, 376). At page 376, a citation from the remarks of
the learned Chief Justice of the Court of King’s Bench in €#é de Granby
v. Dufort (No. 228—8.C. 595—Nov, 29, 1929) is given as follows:

Ai-je besoin d’ajouter que les pompiers d’une corporation muni-
cipale sont assujettis & la loi des véhicules automobiles, tout comme
les autres citoyens de la province? La loi ne fait aucune exception
pour eux, et elle n'autorise pas Ia Cour & en faire, ce qui, du reste,
ne me paraitrait pas désirable.

See also Wray v. Déchaur Fréres (1925, 63 S.C. 300); Létourneau v.
London & Lancashire Guaraniee (1930, 48 X B. 110).

To dash headlong into a tramecar, relying upon a supposed right of
way, is indefensible.

The headnote in the case of Stanley Brock Limited v.

Montreal Tramways Company (ubi supra) is thus worded:

Lorsqu'un garde-moteur poursuit sa course dans le croisement de
deux routes sur un signe de I'agent de la eirculation, malgré le feu rouge,
cette manceuvre ne saurait constituer un motif d’excuse si le tramway
heurte une automobile.

The judgments in the cases of the City of Montreal v.
Montreal Tramways Company and Stanley Brock Limited
v. Montreal Tramways Company, particularly the first one,
are favourable to the contention of counsel for the sup-
pliant, assuming of course, as I do, that the traffic light
was, at the time of the collision, favourable to the driver
of the suppliant’s trueck.

As to the decision in the case of Shell Oil Company of
Canada Limited v. Anley et al. (ubi supra), I do not think
that it has any bearing on the present case.

In my opinion, Giroux’ contention that all cars in a
military convoy are entitled to cross an intersection inde-
pendently of the traffic light facing them, provided the first
car has crossed it on a green light, is untenable. More-
over I may note that this convoy, contrary to custom, was
not escorted, so that there was nothing to indicate to Russell
that it was a convoy, the more so since the truck driven
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by Boorman was at a distance of some fifty feet east of
St. Hubert street when the suppliant’s car reached Sher-
brooke street.

After a careful perusal of the evidence and of the argu-
ments of counsel, including naturally the authorities cited
and a review of the few precedents relevant herein, I have
come to the conclusion that Boorman, the driver of the
respondent’s truck, was solely responsible for the accident,
which is attributable to his negligence in attempting to
cross St. Hubert street against a traffic light showing red.

The amount of the claim is not contested.

Sassin declared that all the repairs mentioned in the bills
exhibit 1 were necessitated by the collision. These bills
total $205.35 ($292.31 plus $3.04). The suppliant how-
ever in his petition omitted the amount of the second bill
($3.04) and claims only $292.31. In the circumstances I
can only grant to the suppliant for repairs the sum of
$292.31. I may note that according to Cassin the truck
before the accident was in good operational condition.

The sum of $26 included in the bill filed as exhibit 2,
representing the rental of a car paid by the suppliant during
the time its truck was in the International Harvester Com-
pany’s garage for repairs, seems to me fair and reasonable.
I am disposed to allow the suppliant this sum of $26.

There will be judgment against respondent for $318.31,
with costs.

Judgment accordingly.
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BeTwEEN:
THE CORPORATION OF THE
TOWN OF DARTMOUTH, a SUPPLIANT;
body corporate.................
AND
HIS MAJESTY THE KING...... RESPONDENT.

Expropriation—Crown—DPetition of Right—Fee of streets vested in town—
City or town not entitled to compensation for streets expropriated—
Town holds streets as trustee for public.

In 1919 the Crown expropriated certain streets and water lots in the fown
of Dartmouth, Nova Scotia, to provide for the extension of the Cana-
dian National Railways and its facilities. The action is to determine
the value of the property expropriated. At the trial a claim was also
made by the suppliant for possible future damage to sewers laid by
the town under the portions of streets expropriated.

Respondent denied the suppliant’s ownership of certain of the streets
expropriated since these streets had once formed part of a Common
which had been vested in trustees prior to the incorporation of the
town of Dartmouth. By various grants and statutes of the Province
of Nova Scotia these streets had become vested in the suppliant.

The sewers were the subject of a lease entered into between the Crown
and suppliant in 1914 and also of an undertaking given by counsel
for the respondent at trial that it would bear any additional cost of
maintaining them, in the event of a failure to agree on the cost such
to be referred to arbitration or to this Court.

Held: That the fee of the streets is vested in the suppliant; the streets
belonged to the suppliant in full ownership together with the adjoin~
ing land and were opened through the suppliant’s own property for
the purpose of passage and the benefit and advantage of the public.

2. That at the time of the expropriation the suppliant owned the soil
as well as the surface of the streets; the owner of the land on either
side of the streets did not own half the soil over which the street
exigted.

3. That the suppliant holds the fee of the streets as a trustee for the
public having no private right or interest therein and is not entitled
to compensation for the streets or parcels thereof expropriated.

4. That the suppliant is entitled to compensation for the water lots
expropriated by the respondent.

5. That the suppliant has reserved to it the right to repair or reconstruct
the sewers as need be and to charge to respondent the increased cost
of such work due to the respondent’s works or tracks.

173

1939

——
Jun. 12
1940

—
Jun, 17
1943

—
Jun. 14 & 29

1945
—

Deec. 156



174 EXCHEQUER COURT OF CANADA [1946

Bﬁ’ PETITION OF RIGHT by suppliant claiming compen-
Coren. or Sation for lands expropriated by respondent and for damages

Town oF
Danratooesr 2718IDg from such expropriation.

.
Tre Kive  The action was tried before the Honourable Mr. Justice
Angers, at Halifax.

J. L. McKinnon, K.C. and W. E. Moseley for suppliant.
I.C. Rand, K.C. and H. C. Friel for respondent.

The facts and questions of law raised are stated in the
reasons for judgment.

Ancers J. now (December 15, 1945) delivered the fol-
lowing judgment:

The suppliant, by its petition of right, claims from the
respondent the sum of $25,000, with interest from June 21,
1919, as compensation for the lands hereinafter described
and for all damage or loss sustained or to be sustained by
reason of the expropriation.

[The learned Judge here refers to the pleadings which
describe the expropriated property in detail and continues.]

I think it is convenient to note that, at the time of the
expropriation or thereafter, no information was exhibited
on behalf of His Majesty as is usual in such cases and
apparently no thought was given by either party to the
matter of compensation allowable to the town of Dart-
mouth for the lands taken.

The matter first came before the Court by means of a
petition of right instituted by the town, dated March 2,
1932, and filed on September 27, 1932, approximately thir-
teen years after completion of the expropriation proceed-
ing. Indeed a plan of the lands expropriated and a
description of portion thereof were registered in the office
of the Registrar of Deeds for the county of Halifax, within
the circumscription whereof the said lands are located, on
June 21, 1919. No explanation was offered by either party
for this delay.

This case, I may say, has been rather unfortunate. It
opened before me at Halifax on June 12, 1939. I heard
the evidence which the parties thought fit to adduce. After
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the hearing of the witnesses, Mr. Rand (now Mr. Justice
Rand), who was then acting as counsel for the respondent,
stating that the petition merely sets out the value of the
lands in the strict sense and makes no claim for stated
damages or injurious affection and that, as a result, he is
placed at a disadvantage in considering a question of sewers
or interference therewith raised by the suppliant, asked
for an adjournment so that the engineers of Canadian
National Railway Company might consult with the town
engineers with a view to finding out what the facts were
and endeavour to come to some agreement. There being
no objection to this request on the part of suppliant, the
case was adjourned sine die.

The case came up for argument at the session of the
Court in Halifax on June 17, 1940, before the late Presi-
dent. He suggested that the argument should be ad-
journed to the next term of the Court in June 1941, as I
had heard the evidence and he would be in an unfavour-
able condition to hear the argument in a case in which
the evidence had not been taken before him. Counsel
however insisted on proceeding and the late President
agreed to hear the argument. Following this, judgment
was reserved.

The late President became ill in the spring of 1942. In
spite of this he worked strenuously and assiducusly until
the second or third day before his decease. He had, in
the meantime, delivered a number of judgments and had
commenced writing notes in connection with the present
case when he departed from life.

The case again came up before me in July 1943. Mr.
Friel, who had replaced Mr. Rand as counsel for respon-
dent, begged leave to adduce further evidence and file a
lease entered into between His Majesty the King and the
town of Dartmouth. He declared that very likely his pre-
decessor was unaware of the existence of this lease and
that that was the reason why it had not been produced
before. Notwithstanding the objection on the part of
counsel for the suppliant to the production of this lease,
I thought advisable that it should be put in evidence, con-
sidering that it might have some bearing on the question
of damages allegedly arising from the interference by the
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respondent with the sewers constructed under two of the
streets of the town of Dartmouth, the right of the town
to the sewers not having been reserved in the expropria-
tion proceeding.

The parcels of land involved in this expropriation pro-
ceeding lie to the southwesterly side of the line of railway
along the harbour front in Dartmouth, which was origin-
ally built in 1883-1884. The railway line was enlarged and
certain facilities were constructed in 1895-1896 and the
operations continued with the increase of certain facilities,
which affected some of the streets with which we are con-
cerned, until 1918 when elaborate extensions were made.
It is in respect of the expropriation of 1919 that the present
proceeding is brought.

Counsel for respondent intimated that he could prob-
ably facilitate the presentation of the facts by putting in
certain plans and deeds before witnesses were called. I
thought the suggestion appropriate and consequently al-
lowed Mr. Rand to file his exhibits.

The first plan produced and marked as exhibit A is a copy
of the expropriation plan of 1918; it shows certain of the
parcels of land involved in the present action, together
with others with which we are not concerned. This plan
indicates that the railway line runs in a northwesterly to
southeasterly direction and that the most northwesterly
of the parcels of land expropriated is Mott street, that
thence southeasterly one reaches a street indicated by the
words “Unnamed street”, which is approximately of the
same size as Mott street, that a short distance below one
comes to Water street and from there to Stairs street and
Church street. In virtue of this plan, a copy whereof was
filed in the office of the Registry of Deeds of the county
of Halifax on January 5, 1918, the lands of the unnamed
street, Water street and Stairs street were expropriated.

This plan, which appears to have been prepared by an
engineer of the Department of Railways and Canals, does
not set forth all of the railway facilities in Dartmouth,
but it indicates not only the land expropriated from the
town but also that taken from a concern designated as
Electric Boat Company.
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The next plan deposited by counsel for respondent is the
expropriation plan of 1919, which took in (inter alia)
Church and Mott streets. This plan, a copy whereof was
marked as exhibit B, appears to have been filed in the
office of the Registry of Deeds of the county of Halifax on
June 21, 1919.

Counsel for respondent pointed out that the plan
exhibit B is based upon the existing yard rail at Dartmouth
and shows all the tracks then in existence as well as the
projected improvements. He stated that the section of
Dartmouth in which the crossings north of the southern
boundary of Stairs street are embraced is what was origin-
ally known as Dartmouth common and that the southern
boundary of the common was the southern boundary of
Stairs street. He declared that this land was originally
granted to trustees for public purposes, as hereinafter more
fully set forth, and that the reason why this was done is
that the town of Dartmouth, at the time of the grant, had
not yet been incorporated. In fact it was incorporated in
1873 and by conveyances, to which reference will be
made later, the properties held by the trustees were con-
veyed to the town.

Counsel for respondent intimated that he made these
statements with the concurrence of counsel for suppliant,
it being agreed that the admission of facts would facilitate
the hearing.

He said that, seeing that the streets with which we are
concerned were originally within the area of the common
and that some question may arise as to the underlying
fee therein, his position is going to be that, when these
streets were laid out and lots fronting thereon sold on both
sides, the common law rule followed, so that the under-
lying fee of the streets resided in the abutting owners, but
that the position taken by counsel for suppliant will be
that the underlying fee remained in the town.

Counsel for respondent observed that with regard to
the land located south of the southerly limit of Stairs
street, which takes in the parcel of Church street, one is
faced with the ordinary case of a grant of land to private
individuals. He concluded in stating that we have Church
street, i.e. the land adjoining it and the soil thereof, origin-
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ally granted to private individuals and everything to the
north, including Stairs street, originally granted to the
Trustees of the Common.

Certain admissions agreed upon by counsel were read into
the record, which I deem advisable to reproduce herein in

extenso:

1. That the Town of Dartmouth, through its Council, thereto author-
ized, entered into an agreement dated the 12th day of June, 1883, with
the Department of Railways of the Government of Canada referring to
the construction of a branch railway to and through the Town of Dart-
mouth,

2. That the railway was in part built on a portion of the southwesterly
side of Water street by consent of the Town and that the street was
widened by the railway on its northeast side and a stone wall was built
from near Best street to Geary street and grading done with the consent
of the Town and that this wall partially shut off access to and use of a
portion of the southwesterly end of Mott street referred to as Parcel
“D” in the Petition of Right.

3. That most of the 300 ft in length of the westerly end of the area
described in Parcel “C” in the Petition of Right, and 50 ft. in width,
was land covered by the waters of Halifax Harbour and designated in the
Crown Grant to the Town of Dartmouth of June 27, 1850, in Grant Book
17, Page 60, as Public Dock 5

4. That on occupying that portion of Water street, a part of and
adjoining its Railway station the Railway constructed on the FEasterly
side of its freight shed a roadway approximately 30 ft. in width suitable
for public traffic giving passage between Geary street and Stairs street.
The railway has not made any grant or transfer of said roadway to the
Town and the suppliant claims that the roadway is still a private road-
way belonging to the railway. The said roadway is not as wide as Lower
Water street and was built, the suppliant claims, for the purpose of giv-
ing access to the doors of the freight shed.

5. That a portion of the southwesterly end of Stairs street together
with the land covered with water designated in Crown Grant to the
Town of Dartmouth, dated June 27, 1850, registered in Grant Book 17,
Page 60, was conveyed by the Town of Dartmouth under statutory
authority to the sole beneficial use of W 8. Symonds by deed in Book 248,
Page 539 of the records of the Registry of Deeds of the County of Halifax,
prior to Railway construction, subject, however, to the reservations con-
tained in said Deed to the Town in reference to its sewers and sewerage.

6. Referring to the southwesterly end of Mott street, Geory street
(Unnamed street) Stairs street and Church street (between the Railway as
originally constructed and the harbour front), the suppliant says that
the use of the ends of said streets as streets may have been restricted by
the original construction of the said Railway but the suppliant claims
that said streets were used at the time of the expropriation as streets
by the general public and also by the Town in respect to its sewers,

7. That all the land adjoining each side of those portions of Church
street, Stairs street, Water street, Geary street (Unnamed street) and
Mott street expropriated was land conveyed in fee by reference to the
streets as boundaries and to the sole beneficial use of respective private
land owners prior to June 12, 1883,

8. That no part of Ochterloney street was expropriated.
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[The learned Judge here considers the evidence and con-
tinues.]

The claim of the suppliant is based on three heads:

(1) portions of streets;

(2) water lots;

(38) sewers.

Dealing with the ownership of the streets, counsel for sup-
pliant submitted that with respect to Church street he was
not in a position to show very much about the title there-
to except the statutory title in virtue whereof the street is
vested in the town.

He claimed that the other streets, namely Mott street,
the foot of Geary street, Water street and Stairs street,
are a part of the common and that the title to the common
derives from the grant hereinabove referred to, a copy
whereof was filed as exhibit 5.

A brief history of the title of the town of Dartmouth
seems appropriate. The first document available is a
grant from His Majesty “George the Third, by the Grace
of God, of Great Britain, France and Ireland King, Defen-
der of the Faith, and so forth”, unto Thomas Cochran,
Timothy Folgier and Samuel Starbuck in trust for the use
and purpose hereinafter mentioned of “all that certain tract
and parcel of land commonly called the Dartmouth Com-
mon as the same hath been lately surveyed and laid out
by the Surveyor General of Lands for the Province of
Nova Scotia situate, lying and being in Dartmouth afore-
said within the County of Halifax and Province aforesaid.”
There follows a detailed description by measurements and
bounds, which I do not deem it necessary to reproduce here.

The grant, dated September 4, 1788, registered the same
day, a copy whereof was filed as exhibit 5, stipulates (inter

olia) as follows:

TO HAVE AND TO HOLD the said parcel or tract of one hun-
dred and fifty acres of land, and all and singular other premises hereby
granted unto the said Thomas Cochran, Timothy Folgier and Samuel
Starbuck, their Heirs, Executors and Administrators in special trust
to and for the use and benefit of the Inhabitants settled and resident
and which may hereafter settle and actually reside within the Town
Plat of Dartmouth aforesaid during such residence only as a Common
for the General and equal Benefit of such resident settlers in said town
and not otherwise they the said mmhabitants or the said Trustees, their
Heirs or Assigns, yielding and paying therefor unto us, our heirs and
successors, or to our Receiver-General for the time being, or to his
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Deputy or Deputies for the time being, yeatly—that is to say, at the
Feast of St. Michael in every year, at the rate of two shillings for
every hundred acres, and so in proportion according to the quantities
of acres hereby granted; the same to commence and be payable from
the said Feast of St. Michael, which shall first happen after the expira-
tion of years from the date hereof.

The deed then provides for the clearing, and draining
if required, within three years after the date thereof, of
three acres for every fifty acres of plantable land. It
further provides for the voidance of the grant and the rever-
sion to the grantor of the lands granted, in the event of the
rent being in arrear for the space of one year from the time
it shall become due. It finally provides that if the land
granted to the trustees shall at any time or times come
into the possession and tenure of any person or persons
whatever, inhabitants of the Province of Nova Scotia,
such person or persons, being inhabitants as aforesaid, shall
within twelve months after his, her or their entry and
possession of the same, take the oaths prescribed by law
and make and subscribe a declaration to the effect that the
declarant promises that he will maintain and defend the
authority of the King in his Parliament as the supreme
Legislature of the Province; and it stipulates that in case
of default on the part of such person or persons in taking
the oaths and making and subscribing the declaration with-
in twelve months the present grant and every part thereof
shall be null and void to all intents and purposes and the
lands granted and every part thereof shall revert to and
become vested in the grantor, his heirs and successors.

These provisoes have no materiality herein and spend-
ing more time on them would be idle.

The next document, in order of date, put in evidence is
a grant from Her Majesty Queen Victoria, in considera-
tion of the sum of ten pounds, eighteen shillings and nine
pence paid to her, unto John Tempest, Walter Robb and
Charles W. Fairbanks, trustees of the Dartmouth water

- lots, in trust for the inhabitants of the Township of Dart-

mouth, of “the public docks situate, lying and being at
Dartmouth aforesaid and known and deseribed as follows
viz., the dock marked No. 1 on the plan annexed hereto
and adjoining the Southern side of water lots belonging to
Thomas Boggs, Esq. near the Point, being of the same
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width as the street opposite to it and measuring three hun-
dred feet into the harbour—The dock marked No. 2 on the
said plan and situate on the Northern side of Mr. Bogg’s
water lots aforesaid, being bounded on the Northern side
by a water lot belonging to E. H. Lowe, Esq., and measur-
ing three hundred feet into the harbour—The dock marked
No. 3 on the said plan and lying opposite to the Western
end of Boggs street, being of the same width as the street
and measuring three hundred feet into the Harbour—The
dock marked No. 4 at the end of North street, being thirty
feet in width and three hundred feet in length—The dock
marked No. 5 at the end of Church street, being of the
same width as the street and thre hundred feet in length—
The dock marked No. 6 at the end of Stairs street, being of
the same width as the street and three hundred feet in
length—The dock marked No. 7 on the said plan and
bounded Northerly by a water lot of Thomas and Michael
Tobin and Southerly by a water lot of William Foster, and
measuring three hundred feet in length—The dock marked
No. 8 at the end of Mott street, being of the same width as
the street and three hundred feet in length—The docks
marked Nos. 9, 10 and 12 being of the same width as the
streets to which they are severally opposite and each three
hundred feet in length—which said Lots are particularly
marked and described in the annexed Plan, as also in a
Plan of Survey of the said Lots made by Charles W. Fair-
banks, Deputy Surveyor; together with all Hereditaments
and Appurtenances whatever thereunto belonging, or in
any wise appertaining; to have and to hold the said Lots
of Land, and all and singular the premises hereby granted,
with their appurtenances, unto the said John Tempest,
Walter Robb and Charles W. Fairbanks In Trust as afore-
said, and to their Successors in Office.”

Dealing further with the consideration, the grant stipu-
lates as follows:
forever, yielding and paying for the same to Us, our Heirs, and Suc-

cessors, one Peppercorn of yearly rent on the 25th day of March in
each year, or so soon thereafter as the same shall be lawfully demanded;

There follows a clause reserving to the grantor, her heirs
and successors a large number of mines, which it would
not be useful to enumerate here, with the right to enter
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— The ftitle to the Common vested in the trustees by the

grant exhibit 5 was later vested in the town of Dart-
mouth, in virtue of section 35 of chapter 17 of the Statutes
of Nova Scotia (36 Victoria), entitled “An Act to incor-
porate the Town of Dartmouth”, passed on April 30, 1873,
to which further reference will be made later.

An Act of the Legislature of Nova Scotia passed on
April 10, 1841, 4 Vie., chapter 52, for regulating the Dart-
mouth Common, after referring to the grant of September
4, 1788 (exhibit 5), to an Act passed in 1789, 29 Geo.
II1, chap. VII, entitled “An Act to enable the Inhabitants
of the Town Plot of Dartmouth to use and ocecupy the
Common Field, granted them by his Excellency the Lieu-
tenant-Governor, In such way as they may think most
beneficial to them” and to an Act passed in 1797, 37 Geo.
ITI, chap. II, entitled “An Act to enable the Governor,
Lieutenant-Governor, or Commander in Chief for the
time being, to appoint Trustees for the Common of the
Town of Dartmouth, on the death or removal of the
Trustees holding the same, and to vacate that part of the
grant of the Common aforesaid, which vests the trust in
the heirs, executors or administrators, of the Trustees
named in the said grant, on the death of such Trustees”,
and relating that on April 13, 1798, under the last men-
tioned Act, Michael Wallace, Lawrence Hartshorne and
Jonathan Tremain were appointed trustees of the said
Common in place of the trustees named in said grant, that
the trustees so last named and appointed are all deceased
and that there has for several years last past been no pro-
per authority to take charge of the said Common, to prevent
trespasses or to effect improvement thereon, recites (inter
alia) :

And whereas, the said Common fronts on the Harbour of Halifax,
and some of the Water Lots in front thereof have been granted to
certain individuals, and it would be advantageous if a certain portion

of said Common, fronting on the Harbour, were demised in Lots to
persons who would be willing to pay rents for the same;
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And whereas, it is requisite, for the purposes aforesaid, to appoint
new Trustees for said Common:

And whereas, it is requisite, for the purposes aforesaid, to appoint new
Trustees for said Common:

1. Be it therefore enacted, by the Lieutenant-Governor, Counecil
and Assembly, That it shall and may be lawful for the Governor,
Lieutenant-Governor, or Commander in Chief for the time being, to
nominate and appoint three fit and proper persons to be Trustees of the
said Common, at Dartmouth; and in case of any vacancy among such
Trustees, by death, resignation, removal from office, or permanent
absence, from time to time, to supply such vacancy.

II. And be it enacted, That in the said Trustees, for the time
being, the legal estate and title of and in the said Common shall be
and be deemd at all times hereafter absolutely vested for the benefit
of the said Inhabitants of Dartmouth

TI. And be it enacted, That the said Trustees shall, when appointed
as aforesaid, make and execute to any persons who may be named and
selected for that purpose, by the officiating Roman Catholic Clergyman,
at Dartmouth, a Deed or Conveyance, in fee simple, of so much and
such portion of the said Common as is now enclosed and used as a Burial
Ground for the Roman Catholic Congregation, at Dartmouth, to be held
by such persons, and their heirs, for the purpose of being so used and
employed as a Burial Ground, as aforesaid.

IV. And be it enacted, That the said Trustees shall, immediately after
they shall be so appointed as aforesaid, proceed to lay off and divide into
proper, convenient, and suitable lots and parcels, all that portion of the
said Common, which is bounded in front, westerly, on the Harbour of
Halifax, and in rear, eastwardly, by the road leading from Water street,
in Dartmouth, to the Windmill: Provided, that there shall be reserved
and laid off, through the said Lots so directed to be laid out as aforesaid,
s Public Road, sixty feet wide, along the line of high water mark, or as
near thereto as may conveniently be.

V. And be it enacted, That after the said several lots or parcels of
Land shall have been laid off as aforesaid, the said Trustees shall fix and
apportion for each lot or parcel of Land some small annual rent; and,
after due notice of such sale, publicly given by advertisement. shall pro-
ceed to offer such respective lot or parcel of Land for sale, at Public
Auction, for the highest price to be obtained for the same, subject to the
annual rent as aforesaid, for the term of nine hundred and ninety-nine
years.

On September 21, 1868, an Act was passed by the Legis-
lature of Nova Scotia entitled “An Act to amend the sev-
eral Acts relating to the Dartmouth Common”, being 31

Vietoria, chapter 31. Section 1 thereof reads as follows:

1, The Trustees of the Dartmouth Common shall be a Body politic
and corporate, and shall have power to give releases under seal in fee
simple, of such parts of the Common as are held under lease, upon
receiving from the lessees at the rate of sixteen dollars and sixty-seven
cents for every dollar of rent payable by such lessees, respectively, and
shall keep the moneys so arising continually invested in securities on real
estate or in the public funds.
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CORPN. OF 3. The streets already made in and around the Common shall be
Towx or under the control and management of the Commissioners of Streets for
DARTD'SOUTH the Town of Dartmouth.

Tas Ko oounsel for suppliant referred to section 68 of chapter

Angers J. 86 of the Statute of 1886 (49 Vic.) entitled “An Act to
amend the Acts relating to the Town of Dartmouth”;

section 68 is thus worded:

68. All the public streets, roads, highways, lanes, sidewalks, bridges,
squares and thoroughfares, all public sewers, drains and ditches, and all
public wells in the town are hereby vested absolutely in the town, and the
council shall have full control over the same.

Counsel also referred to section 149 of chapter 56 of the
Statute of 1902 (2 Ed. VII), entitled “An Act to .consoli-
date the Acts relating to the Town of Dartmouth”, which
enacts:

149, The common of Dartmouth, excepting such parts thereof as

have been alienated and such parts as are vested in the commissioners
of Dartmouth park, is the property of the town.

Dealing first with the title to the streets, counsel for
suppliant declared that with regard to Church street he
was unable to show very much about the title except the
statutory title in virtue of which the street vested in the
town. In regard to Mott, Water, Geary and Stairs streets,
counsel stated that they are all a part of the Dartmouth
Common, the title to which derives from the aforesaid
grant by His Majesty the King to trustees in trust and for
the use of the inhabitants resident and who might in
the future reside within the town plat of Dartmouth, a
copy whereof wag filed as exhibit 5. He submitted that
the title to the Common includes the streets. He said
that later the streets were laid out on plans by the Com-
missioners and eventually opened for the convenience of
the residents of Dartmouth.

As previously noted, the Common became vested in the
Town of Dartmouth, when the town was incorporated by
36 Vic., chap. 17, passed on April 30, 1873. Section 35
of this Act provides as follows:

35. The Common of Dartmouth, the School House and all property,
real and personal, which at the passing of this Act of Incorporation shall
be public property or shall have been held in trust for the Town of
Dartmouth, shall on the passing of this Aet vest in and become the
property of the Town,
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As we have seen, section 3 of the statute 31 Vie., chap.
31, puts the streets already made in and around the Com-
mon under the control and management of the Commis-
sioners of streets for the town.

Then section 68 of chapter 86 of the statute 49 Victoria
declares that all the public streets, roads, highways, lanes,
sidewalks, bridges, squares and thoroughfares and all publie
sewers, drains and ditches are vested absolutely in the
Town and that the Council shall have full control over the
same.

It seems to me unquestionable that, in virtue of the
grants and statutes hereinabove referred to, all the real
property which at the time of the passing of the statute
36 Vic., chapter 17, was vested in the trustees, including
the Common and the neighbouring land held as public
property in trust for the town, became vested in the Town
of Dartmouth.

It was argued on behalf of respondent that the town
of Dartmouth had only a title to the surface of the streets
and that the subsoil thereof was the property of the abut-
ting owners, each usque ad medium filum viae.

Counsel for suppliant on the other hand urged that
the doctrine that a municipality is only vested with the
surface of its streets and that the ownership of half of the
soil .over which the way exists rests in the owners of the
land on either side of the way is not applicable herein,
particularly in view of the categorical wording of section
68 of chapter 86 of the Statute of 1886 hereinabove repro-
duced, which says, inter alia, that “all the public streets
. . .are hereby vested absolutely in the town...”

Precedents were cited in support of each of these con-
tentions.

A brief review of the authorities is not only expedient
but needful.

Cripps on Compensation, 8th edition, dealing with the
subsoil under a public street, says (p. 76):

In the event of the promoters requiring to take land under a public
street or highway, it is necessary in the absence of any special provision
in the private Act to serve a notice to treat on the owners of the sub-
goil. It is now settled that the interest of a public authority in the sur-

face of a street extends only to so much thereof whether above or below
the surface as is necessary for the control, protection and maintenance
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1945 of the street as & highway for public use, and does not extend to the sub-
— soil or usque ad coelum. It has not been usual in practice for owners to
('-Ij‘%ii § 'OgF ingist on a notice to treat in respect to their interest in the sub-soil under
Darrmoyry Streets or highways, since in the majority of cases no substantial claim
v. could be maintained, but the fact that a claim may only be nominal in
Tae KiNe amount does not affect the legal rights of the parties, and the owner of
the sub-soil is entitled to the same protection as a surface owner. The
presumption that half the soil of the road is intended to pass to a pur-
chaser under a conveyance of land described as bounded by a public
thoroughfare, is equally applicable to streets m a town as to highways
in the country; but this presumption may be rebutted by evidence of
surrounding circumstances which lead to the inference that no part of the
soil of the highway was intended to pass or did pass.

Angers J.

Cripps refers to the case of Finchley Electric Light Com-
pany v. Finchley Urban District Council (1).

The plaintiffs, a limited company, had for one of their
objects the supply of electricity. They had not obtained
any statutory authority for such supply. The defendants,
the urban district council for the district of Finchley, had
obtained a provisional order from the Board of Trade
empowering them to undertake the supply of electricity
within their district, but they had done nothing under the
order except acquiring a site for a generating station.

The plaintiffs carried two wires across a road in defen-
dants’ district called Regent’s Park Road, at a height of
34 feet in order to supply electricity to a customer. The
defendants cut the wires and threatened to cut any other
which plaintiffs could carry over any street within their
district. Plaintiffs sued for an injunction and damages.
Defendants in their defence alleged that the site of Regent’s
Park Road was vested in fee simple and by a rejoinder they
disclaimed any intention to prevent the plaintiffs carry-
ing wires over any roads the fee simple whereof was not
vested in defendants. '

Regent’s Park Road was originally built by turnpike
trustees appointed under a local Act of Parliament (7 Geo.
4, chap. XC.). The site or part of the site of the road
where plaintiffs’ wires crossed it was originally glebe land
and was later conveyed to the trustees in fee simple by the
rector of the parish under the Turnpike Roads Act (3 Geo.
4, chap. 126). The turnpike-gates were subsequently re-
moved and the road became a highway repairable by the
inhabitants at large.

(1) (1903) 1 Ch. 437.
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The defendant’s title rested upon section 149 of the Public ~ 1945
Health Act, 1875, 88 & 39 Vict., chap. 55, which enacts Comew or

inter alia: DLOWN OF
All streets, being or which at any time become highways repairable .

by the inhabitants at large within any urban district, and the pavements, THE Xing
stones, and other materials thereof, and all bwldings, implements, and An—_
other things provided for the purposes thereof, shall vest in and be under f'ff g
the control of the urban authority.

Farwell J. was of opinion that under that section what
was vested in the urban authority under the word “street”
was so much of the soil of the street as was required for
the purposes of the street under the particular circum-
stances of the case, and, having regard to the fact that the
site of the road was conveyed to turnpike trustees in fee
simple under the Turnpike Roads Act, 1822, for the pur-
poses of the road, he held that the whole estate of the
trustees vested in the urban authority, which was entitled
to prevent the electric wires being carried over the road
at any height whatever and dismissed the action.

Plaintiffs appealed and the judgment of Farwell J. was
reversed.

Collins M.R. expressed the following opinion (p. 440):

Then the local authority come in under s 149 of the Public Health
Act, 1875. There is no doubt that this street had become a highway
repairable by the inhabitants at large, and therefore the right conferred
by s. 149 upon the local authority existed. That right is that the street
and the pavement, stones, and other materials thereof, ete., shall vest
in and be under the control of the urban authomty. It has been decided
by a long series of cases that the word “vest” means that the local authority
do actually become the owners of the street to this extent: they become
the owners of so much of the air above and of the soil below as is neces-
sary to the ordinary user of the street as a street, and of no more. For
example, they do not take that part of the subsoil which has to be used for
the purpose of laying sewers. That point was clearly decided by the
House of Lords in the case of the Tunbridge Wells Corporation v. Baird
(1896, A.C. 434), where the question was whether, by virtue of the vest-
ing of the street, the local authority were entitled to make underground
lavatories and conveniences. It was contended that this was a sort of
use which a public authority might properly make of a street, but it was
held that that was going beyond the ordinary use of a street qua street.

Romer L.J. concurred and made the following observa-
tions (p. 443):

The defendants can only claim that the road in question here
became vested in them in the full sense in which they seek to maintain
that it has been vested in them by relying on s. 149 of the Public Health
Act, 1875. Now that section has received by this time an authoritative
interpretation by a long series of cases. It was not by that section in-
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1945 tended to vest in the urban authority what I may call the full rights in
Con:lf\rg op fee over the street, as if that street was owned by an ordinary owner in
Town. oOF fee having the fullest rights both as to the soil below and as to the air
Darrmours 8bove. It is settled that the section in question was only intended to

v, vest in the urban authority so much of the actual soil of the street as
TrHE KNG might be necessary for the control, protection, and maintenance of the
street as a highway for public use. For that proposition it is sufficient
to refer to what was said by Lord Halsbury I.C. and by Lord Herschell

in Tunbridge Wells Corporation v. Baird (1896, A.C. 434).
In re White’s Charities. Charity Commissioners v. The
Magyor of London (1), it was held by Romer J. as follows

(headnote) :

The presumption that half the soil of the road is intended to pass
to a purchaser under a conveyance of land deseribed as bounded by a
public thoroughfare is equally applicable to streets in a town as to high-
ways in the country; and this presumption is not rebutted by the fact
that the vendor is the owner of the soil beyond the medium filum viae;
in such a case the presumption is that the conveyance passes the soil
of the highway so far as it is vested in the vendor.

In the case of The Mayor, etc., of Tunbridge Wells v.
Baird (2), it was held by the House of Lords that The
Public Health Act, 1875, which by section 149 vests cer-
tain streets in the urban authority, does not vest the sub-
soil and that, in the present case, the urban authority had
no power to excavate the soil and erect lavatories below the
surface of the street for the use of the public.

Lord Halsbury, L.C. expressed the following opinion

(p. 437):

My Lords, I really am hardly able to follow the reasoning which
suggests that s right of property in the subsoil, to the extent and degree
to which it has here been taken possession of, has passed under any
Act of Parliament whatever., Whatever may be the true construction
of the word “street’”—and many observations might be made about
the mode in which the word “street” is defined—it appears to me that
in no sense have these structures been placed in the “street”. The
word certainly would be very inappropriate in ordinary parlance to
describe a subterranean excavation made with the conveniences de-
seribed. My Lords, for my own part, I am disposed to adopt every
word of what James L.J. said in the passage that has been quoted
as to the true effect and meaning of the vesting of a “‘street” In a
local body. That the street should be vested in them as well as under
their control may be, I suppose, explained by the idea that, as James
I.J. points out, it was necessary to give, in a certain sense, a right of
property in order to give efficient control over the street. It was
thought convenient, I presume, that there should be something more
than a mere easement conferred upon the local authority, so that the
complete vindication of the rights of the public should be preserved
by the local authority; and, therefore, there was given to them an
actual property in the street and in the materials thereof.

It is intelligible enough that Parliament should have vested the street

(1) (1898) 1 Ch. 659, (2) (1896) A.C. 434.

Angers J.
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qué street, and, indeed, so much of the actual soil of the street as might 1045
be necessary for the purpose of preserving and maintaining and using —

. CorpN. OF
1t as a street. TowN oF

But the provisions with respect to the subsoil are totally different. Darrmoura
In the first place, it lies plainly before one that if the complete vesting v.
of the whole of the property in the land over which the public had TH?_IEING
rights or duties of repair were intended to be given, there would be no Apgerg J.
reason in the world why the Legislature should not have said so, _—
whereas it has carefully guarded apparently, in the various Acts of

Parliament to which reference has been made, against any suggestion
that it ever was intended to convey the land over which the public
right existed in the sense in which it would be conveyed to an ordinary
private proprietor if you were conveying a piece of land.

See also the reasons of Lord Herschell on pages 440 and
441,

In the case of Municipal Council of Sydney and Young
(1), it was held by the Judicial Committee of the Privy
Council that the Sydney Corporation Aect of 1879, which
vests public streets in the municipal council, does not so
vest them in proprietary right but only for purposes inci-
dental to the exercise of municipal authority.

Lord Morris, who delivered the judgment of the Court,
expressed the following opinion (p. 459):

Now it has been settled by repeated authorities, which were referred
to by the learned Chief Justice, that the vesting of a street or publie
way vests no property in the municipal authority beyond the surface
of the street, and such portion as may be absolutely necessarily inei-
dental to the repairing and proper management of the street, but that
it does not vest the moil or the land in them as the owners. If that
be so, the only claim that they could make would be for the surface
of the street as being merely property vested in them qui street, and
not as general property. Their Lordships are of opinion that that is
not the subject-matter of compensation, but the street being diverted
into a tramway is in no way a faking of property within the meaning
of the compensation to be assessed under the Public Works Act of
Sydney. In point of fact, it is rather the opposite, because the municipal
authority, by getting rid of the street, pro tanto have less expense, and
it is in that respeet a relief to the ratepayers.

The law in England regarding the ownership of the soil
of the streets is substantially summed up in Halsbury’s
Laws of England, second edition, pp. 240 and 241, Nos.
290 and 291. I believe it expedient to quote the two para-
‘graphs:

290. The public right in a highway being & right of passage only, an
owner who expressly dedicates, or is presumed to have dedicated, land

as a3 public highway retains at common law his property in the soil,
and can transfer it by conveyance or lease to others.

(1) (1898) A.C. 457.
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291. There is a general presumption that the owner of land of
whatever tenure adjoining a highway is owner also of the soil of one-
half of the highway, ie., usque ad medium filum viae; and a similar
presumption arises in the case of a private or occupation road. Such a
presumption is, however, praesumptio jurts and not jurs et de jure: it
may be rebutted by evidence, e.g., by proof of title deduced to another
from some person shown to have been the original owner of the high-
way, or by proof of acts of ownership on the part of another; and, in-
deed, acts of ownership, such as the letting of the roadside herbage, if
continued for a sufficiently long period, may confer a statutory title,
or justify the presumption of a lost grant.

Further on, dealing with the statutory vesting of country
roads and of streets, Lord Halsbury (loc. cit. pp. 248 and
249, Nos. 299 and 300) says:

299. Every “county road” and the materials thereof, and all drans
belonging thereto, vest in the county council (or county borough council,
as the case may be), except where sn urban authority has retained
the power and duty of maintaining and repairing such road, in which
case it vests in the urban authority as an ordinary road.

Subject as above mentioned in all urban disiricts, all “streets”
which are for the time being highways repairable by the inhabitants at
large, and the pavement, stones, and other materials thereof, and
all buildings, implements, and other things provided for the purposes
thereof, vest in and are under the control of the local authority.

300. The effect of these provisions is not to transfer the freechold
to the authority, even where it had originally been vested in turnpike
trustees, but merely to vest in the authority the property in the sur-
face of the street or road, and in so much of the actual soil below, and air
above, as may reasonably be required for its control, protection, and
maintenance as a highway for the use of the public, and to this extent
the former owner is divested of his property.

In re Land Titles Act—Ezx parte Jackson et al (1), Beck
J.A., after quoting the part of section 300 (numbered 81
in the first edition of Halsbury’s Laws of England), makes
these observations (p. 345):

This statement iz well supported by such cases as Finchley Elec.
Light Co. v. Finchley Urban Council (1903, 1 Ch. 437; 72 L.J. Ch. 297;
88 LT. 215; 19 T.LR. 238) following the principle laid down by the
House of Lords in Tunbridge Wells Corpn. v. Baiwrd (1896, A C. 434;
65 LJQB. 451; 74 L.T. 385) and see Land Tax Commissioners v.
Central London Ry. (1913, A.C. 364; 82 LJ. Ch, 274; 108 LT. 690; 29
TLXR. 395). The general proposition is quite well settled, but the
particular applications of it may well vary, not only by reason of the
different statutory powers of the local authorities and the different
systems and methods of municipal government generally, but also by
reason of the constantly developing views on more or less divergent
lines here in this new country of the needs and requirements of the
public. But in the application of the principle we are not in this case
interested. Yt is quite clear therefore that the vesting of a highway

(1) (1925) 1 W.W.R. 337.
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in a municipality does not vest in it the title o the mines and min-
erals below so much of the soil as may be reasonably necessary for
the ownership of the highway as such,

Reference may also be had with benefit to the remarks
of Cotton, L.J. in the case of Micklethwait v. Newlay
Bridge Company (1), where at page 145 he said:

But the question is whether this conveyance of a piece of land
described by quantity of yards, and deseribed as being bounded on the
north by the river, carries with it as part of that which was conveyed the
right to the soil ad medwm filum agquae. In my opinion the rule of con-
struction is now well settled, that where there is a conveyance of land,
even although it is deseribed by reference to a plan, and by colour, and
by quantity, if it is said to be bounded on one side either by a river or
by a pubhe thoroughfare, then on the true construction of the instru-
ment half the bed of the river or half of the road passes, unless there is
enough in the circumstances or enough in the expressions of the instru-
ment to show that that is not the intention of the parties. It is a pre-
sumption that not only the land deseribed by metes and bounds, but
also half the soil of the road or of the bed of the river by which it is
bounded, is intended to pass, but that presumption may be rebutted.
In my opinion, you may look at the surrounding circumstances, but only
to see whether there were facts existing at the time of the conveyance and
known to both parties, which showed that it was the intention of the
vendor to do something which made it necessary for him to retain the
soil in the half of the road or the half of the bed of the river, which
would otherwise pass to the purchaser of the piece of land abutting on the
road or river.

Further on, in order to support his view, Cotton, L.J.
commented on certain cases as follows (p. 146):

In Lord v. Commissioners of Sydney (12 Moo P.C. 473), where there
was a grant by the Crown of a piece of land described as bounded on one
side by a creek, it was held that even as against the Crown the grant
must be taken to pass the soil of the creek up to the middle. The case
of Berridge v. Ward (10 CB. (N8.) 400) is very important, because there,
although the map annexed to the conveyance coloured the land only to
the edge of the highway, one half of the highway was held to pass by
the conveyance. The rule as to the presumption is there laid down, and
the case is a very strong instance of its application. The case of Leigh
v. Jack (5 Ex. D. 264) was referred to, where the Court of Appeal held
that the rule did not apply. That case is a good illustration of the cir-
cumstances which may show that the presumption is not intended to apply
to the particular conveyance. The property there was laid out for build-
ing, and there was an intended road which adjoined and bounded the
plot which was conveyed to one of the parties. Tt was obviously neces-
sary that the vendor should retain the soil of that intended road in order
that he might construct and make it into a road and then dedicate it to
the publie. This object was shown by the conveyance, for the road was
described in it as an intended road, and the purchaser must have known
that the half of it was not to pass to him.

(1) (1886) 33 Ch.D. 133.
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Counsel for respondent stressed the point that, if the

ConPN or fee in the streets vested in the town, there is no value for

TowN oF
DarTMOUTH

v.

Tur King

which the town should be compensated. He submitted
that these stub ends of streets, if used as such, would be a
burden to the town, as they were held in trust and would

Angers J. have to be kept up for the benefit and use of the public.

He stated that the same remark applies to the water lots.
In connection with these lots he added that before the
town could make any construction thereon it would have
to have the plans approved by the Governor in Council.
He relied on section 7 of chapter 115 of the Revised
Statutes of Canada, 1906, which reads:

7. The local authority, company or person proposing to construct
any work in navigable waters, for which no sufficient sanction otherwise
exists, may deposit the plans thereof and a description of the proposed
site with the Minister of Public Works, and a duplicate of each in the
office of the registrar of deeds for the district, county or province in which
such work is proposed to be constructed, and may apply to the Governor
in Council for approval thereof.

This section must be read in conjunction with sections

4 and 5, which are thus worded:

4. No bridge, boom, dam or aboiteau shall be constructed so as to
interfere with navigation, unless the site thereof has been approved by
the Governor in Council, nor unless such bridge, boom, dam or aboiteau
is built and maintained in accordance with plans approved by the Gov-
ernor in Council,

5. Any bridge to which this Part applies, which is built upon a site
not approved by the Governor in Council, or which is not built in accord-
ance with plans so approved, or which, having been so built, is not main-
tained in accordance with such plans, may, in so far as the same inter-
feres with navigation, be lawfully removed and destroyed under the
authority of the Governor in Council.

Sections 4 and 5 were repealed by 9-10 Edward VII,
chapter 44, section 1, and others submitted therefor, which
have no materiality herein. The sections 4 and 5 enacted
by the aforesaid statute were repealed by 8-9 George V,

chapter 33, section 2 and replaced by the following:

4. (1) No work shall be built or placed in, upon, over, under, through
or across any navigable water unless the site thereof has been approved
by the Governor in Council, nor unless such work is built, placed and
maintained in accordance with plans and regulations approved or made
by the Governor in Counecil.

(2) The provisions of this section shall not apply to small wharves
or groynes or other bank or beach protection works, or boat-houses, pro-
vided that, in the opinion of the Minister of Public Works (a) they do
not interfere with navigation, and (b) do not cost more than one thousand
dollars.
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5. (1) Any work to which this part applies which is built or placed
upon a site not approved by the Governor in Council, or which is not
built or placed in accordance with plans so approved, or which, having
been so built or placed, is not maintained in accordance with such plans
and regulations, may be removed and destroyed under the authority of
the Governor in Council by the Minister of Public Works, and the
materials contained in the said work may be sold, given away or other-
wise disposed of, and the costs of and incidental to the removal, destruc-
tion or disposition of such work, deducting therefrom any sum which may
be realized by sale or otherwise, shall be recoverable with costs in the
name of His Majesty from the owner; Provided, however, that the Gov-
ernor in Council may approve of works constructed, or in process of con-
struction, on the first day of June, one thousand nine hundred and eighteen,
subject to the provisions of section seven hereof, and such approval shall
have the same effect as approval of works to be constructed.

Paragraph (2) of section 5 contains a definition of the
word “owner” and need not be reproduced.

Sections 4 and 5 hereinabove immediately preceding
were those in force at the time of the expropriation.

The same provisions are reproduced almost literally in
chapter 140 of the Revised Statutes of Canada, 1927.

I see no reason for assuming that the Governor in Coun-
cil would refuse to the town the permission to construct a
wharf or some other work on its water lots, provided it did
not interfere with navigation. I would rather think that
the government would welcome improvements in a har-
bour. One must not overlook however the fact that in order
to get to the wharf erected on the water lot one would
have to go over the tracks and that the right to cross over
the tracks depends on the approval of the government. This
approval would likely be obtained but the crossing of sev-
eral sets of tracks would be difficult. Useless to say, those
impediments are not liable to enhance the value of the lot.

Counsel for respondent cited a case dealing with this
feature, to wit The King v. Wilson (1). It will suffice to
quote the headnote:

In assessing compensation for lands compulsorily taken under expro-
priation proceedings any “special adaptability” which the property may
have for some use or purpose is to be treated as an element of market
value. The King v. McPherson, 15 Ex. CR., 215 followed. Sidney v.
North Eastern Railway Co. (1914) 3 KB.D. 629.

2. In such cases the Court should apply itself to a consideration of
the value as if the scheme in respect of which the compulsory powers
are exercised had no existence. Cunard v. The King, 45 SCR. 99;
Lucas v. Chesterfield Gas & Water Board (1909) 1 XBD. 16; Cedar
Rapids Mfg. Co. v. Lacoste (1914) A.C. 569, referred to.

(1) (1914) 15 Ex. CR. 283.
53516—09a
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3. The owner of a water-lot in a public harbour under a patent from
the Crown granted before Confederation cannot place erections thereon
without the approval of the Governor in Council as required by Cap.
115, part 1 of R.S. 1906.

Held, that the market value of the water-lot is the proper basis
for assessment of compensation, but while that value may be enhanced by
the hope or expectation of obtaining authority to erect structures on the
Jot where there is no evidence of market value to guide it the Court
will not assess compensation on a hope or expectation which cannot be
regarded as a right of property in the defendant. Lynch v. City of Glas-
gow (1903) 5 C. of Sess. Cas. 1174; May v. Boston, 156 Mass, 21; Corrie
v. McDermott (1914) A.C. 1056 referred to.

See the comments of Cassels, J. at pages 287 and 288.

Counsel suggested that this case is useful for the con-
sideration which it gives to hopes and expectations. He said
that, assuming that the town owned the fee in the street,
its only hope of using it would be in the event that, due to
some unexpected circumstance, the street would be closed
up and the fee would revert to the town.

Counsel pointed out that Minshull, who was one of the
valuators acting for the Intercolonial Railway Company
in connection with the properties expropriated, declared
that, supposing there was a possibility of reversion to the
town of the fee in the street, the latter, so long as it re-
mained a street, would not have any commercial value.
Minshull added that the possibility of the street being
removed was so remote that he would not offer anything
for that possibility. In counsel’s opinion Minshull had a
precedent for making this statement in the case of Muni-
cipal Council of Sydney and Young. I do not think that
the decision in that case upholds the last point submitted
by eounsel.

In addition to the case of Municipal Council of Sydney
and Young counsel for respondent relied on the decision of
the Supreme Court of the State of New York in The People
of the State of New York et al v. Kerr et al (1). I deem it
apposite to quote an excerpt from the headnote:

The act of the legislature, passed April 17, 1860, to authorize the con-
struction of a railroad in the seventh avenue, and in certain other
streets and avenues in the city of New York, is not to be construed as
granting the use of the streets, etc. only after compensation made to, or
agreed upon with, all owners of any interest in the lands forming the
streets, and as not establishing such right absolutely and unconditionally.

(1) (1862) 37 Barbour’s 8.C. Rep. 357.
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It is apparent from the whole scope and tenor of the act that the
legislature, in passing it, assumed the right to grant the franchise abso-
lutely and unconditionally, so far as the occupation of the streets and
avenues mentioned, for the purposes of the railroad was involved.

The act is not void as being repugnant to the constitutional prohi-
bition against the taking of private property for public use, without com-
pensation, for the reason that it omits making any provision for compen-
sation to the corporation of the city of New York, or to property owners,
for the franchise granted.

The fee of the streets and avenues resides in the corporation of the
city of New York, in trust, to keep them open forever as streets for the
use of the public. Leonard, J. dissented.

Reference may be had to Lewis on Eminent Domain,
3rd ed., p. 321, no. 175 (119), where the author says:

As we have already had occasion to observe a municipal corporation,
though holding the fee of its streets, holds them simply as a trustee for the
public. It has no such private right or interest therein, as entitles it to
compensation when a railroad is laid thereon by legislative authority,
though without its consent.

Mr. Friel submitted that, if a statute gives a right and
does not provide compensation,, the people from whom
land is taken cannot get compensation, as long as the
work is done without negligence. He wurged particu-
larly that the Intercolonial Railway had the right to cross
the streets of the town without paying any compensation.
He cited in support of his contention the case of The
City of Ottawa v. Canada Atlantic Railway Co. (1). 1
may note that this question is not in dispute in the present
case. The petition claims compensation for parcels of
streets expropriated; it does not ask for damages arising
out of the crossing of the streets by the railway. The case
cited has no relevance.

The following cases may also be consulted: Marquis of
Salisbury v. Great Northern Railway Co. (2); Berridge et
al. v. Ward (3); Holmes v. Bellingham (4); O’Connor v.
Nowva Scotia Telephone Company (5).

Let us now examine the doctrine that the presump-
tion that a conveyance of land abutting on a street con-
voys the soil of the street usque ad medium filum viae may
be rebutted by the surrounding circumstances (proof of
title, acts of ownership, ete.). It will be convenient to
review a few decisions bearing on this point.

(1) (1203) 33 S C.R. 376. (4) (1859) 7 CBNS, 329.

(2) (1858) 5 C.B.N.S,, 174. (5) (1893) 22 S.CR. 276.
(3) (1861) 10 CB.N.S., 400.
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In the case of Roche v. Ryan (1), a Divisional Court of
the Common Pleas Division composed of Galt, C.J. and
MacMahon, J. reversing the judgment of the trial judge,
held that under the Municipal and Surveyors’ Acts by the
filing of a plan and the sale of lots according to it abutting
on a street, the property of the street becomes vested in the
municipality, although they may have done no corporate
act by which they became liable to repair.

At page 115 we find the following comments of Galt,

CJ.:

By section 62, of 50 Vie. ch. 25 (0.), to which I have already referred,
“All allowances for streets surveyed in villages, or any part thereof, which
have been, or may be, surveyed or laid down on the plan thereof, and
upon which lots of land fronting on or adjoining such allowances for
streets have been or may be sold to purchasers shall be public highways,
streets and commons”,

T refer to this in reference to the argument of Mr. McCarthy that
the law in England as respects public highways does not extend to streets
laid down in towns, as shown by the case of Leigh v. Jack, 5 Ex. D. 264,
in which Cockburn, CJ., says, at p. 270: “I think that the legal pre-
sumption as to the ownership of the soil of a highway does not apply to
intended streets.” This opinion was also expressed by the other learned
Judges.

It is, however, manifest that whatever may have been the right of
adjoining owners, or of the original proprietor, under the common law,
they are settled by the positive provision already referred to in the
Municipal Aet, sec. 527, viz.: “Every public road, street, bridge or other
highway, in a city, township, town, or incorporated village, shall be
vested in the municipality, subject to any rights in the soil which may
have been reserved.” In the present case no rights had been reserved,
consequently the streets vested absolutely in the municipality.

In the case of Cotton et al. v. The Corporation of the
City of Vancouver (2), the headnote reads thus:

Section 218 of the Vancouver Incorporation Act, 1900, provides, in
part, that every public street . . . in the City shall be vested in the
City (subject to any right in the soil which the individuals who laid out
such road, street, bridge or highway may have reserved).

In an action for an injunction to restrain the Corporation from
digging and blasting for the construction of a drain on a street within the
corporate limits, plaintiffs submitted that a proper comstruction of the
word “vest” as used in section 218, did not authorize the Corporation to
dig to an excessive depth:—

Held, adopting the ruling in Eoche v. Ryan (1891), 22 Ont. 107, that
the word “vest” was not a vesting of the surface merely, but is W1de
enough to include the freehold as well.

(1) (1892) 22 OR. 107. (2) (1906) 12 B.CR. 497.
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The judgment of the Supreme Court of British Columbia
rendered by Irving, J. contains the following comments
(p. 499):

Then turning to the other ground upon which the injunction is sought,
viz.: that danger is reasonably to be apprehended: the plaintiffs rely
chiefly on section 218 of the Vancouver Incorporation Act, 1900, Cap. 54.
By that section it is enacted as follows:

“918. Every public street, road, square, lane, bridge or other high-
way in the City shall be vested in the City (subject to any right in the
soil which the individuals who laid out such road, street, bridge or high-
way may have reserved), and such public street, road, square, lane or
highway shall not be interfered with in any way or manner whatsoever,
by excavation or otherwise, by any street railway, gas or waterworks
company, or any companies or by any company or companies that may
hereafter be incorporated, or any other person or persons whomsoever,
except having first made application and received the permission of the
City Engineer in writing.”

There was much discussion as to what this section meant The plain-
tiffs’ contention is that it only gives or vests in the Corporation the sur-
face of the street as street, with a depth sufficient to enable the Corporation
to do that which is done in every street, that is to say, to raise the street,
lay down sewers and water pipes; and that the sinking to an excessive
depth is not authorized by this construction of the word “vest”.

A number of English cases were cited in support of that contention, but
I have arrived at the conclusion that this limitation is not at all applicable
to the section in question. There is a marked. difference between our Act
and the English Acts referred to by Mr Wilson By our Act, everything
is vested in the Corporation, unless expressly reserved; nothing, therefore,
will be reserved by implication. In Roche v. Ryan (1891), 22 Ont. 107,
Street, J., came to the conclusion that the word “vest” was not a vesting
of the surface merely; that the word was wide enough to include the free-
hold as well as the surface; that where the individual who had laid out the
lane had reserved no right in the soil, the soil and freehold were vested in
the municipality. I think that the argument is applicable to section 218.
The defendants, then, own the street.

In Mappin Brothers v. Liberty and Co. and Attorney-
General (1), it was held by Joyce, J. that the presump-
tion that a conveyance of land abutting on a highway
passes the soil of the road usque ad medium filum is re-
butted by the surrounding circumstances where a new
street is made by Commissioners under an Act of Parlia-
ment which imposes on them obligations inconsistent with
the presumption and where the parcels and plan show no
intention to pass any part of the street.

In the case of Leigh v. Jack (2), it was held by the Court
of Appeal, affirming the decision of the Exchequer Divi-
sion, that the presumption that the soil to the middle of
a highway belongs to the owner of the adjoining land

(1) (1903) 72 L.J. Ch. D. 63. (2) (1880) LJ. 49 QB.D. 220.
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does not apply where such land abuts on an intended high-
way which, at the time of the conveyance, has not been
dedicated to the public.

I deem it convenient to quote a passage from the rea-

sons of Cotton, L.J., which seems to me relevant (p. 223):

Neither of the two conveyances purports in terms to convey the land in
question to the defendant, so that he is obliged to rely on the old presump-
tion of law which obtains in the case of roads the dedication of which is
of ancient date. It is a presumption which is well known, clearly defined,
and founded on reason; it is a presumption which applies, moreover, to
existing roads; and no case has been cited in which a conveyance of land
adjoining something which it is intended to make into a road at some
future time has been held to pass the right to half the soil of that road
when it shall be made. In such a case the grantor still retaing the owner-
ship of that land, and still retains over it his rights, which have not been
diminished by any public rights such as result from the dedication of
Jand to the public. The presumption of law on which reliance has been
placed is easily rebutted; and in such a case as the present I think that
many circumstances would require to co-exist to establish the presumption.
I am of opinion that it does not arise where there was only an inten-
tion to dedicate a street hereafter.

Another case offering some interest although not so
directly in point is Ernst v. Waterman (1). This was an
action of ejectment. Plaintiff had laid off a tract of land
into lots and streets, according to a plan, and sold to defen-
dant lots on both sides of one of the streets. The action
was brought to eject the defendant from the part of the
street lying between the lots purchased by him, he hav-
ing fenced it in and ploughed and occupied it for several
years. It was held by the Supreme Court of Nova Scotia,
in appeal, setting aside the verdict, that the presumption
that the defendant held the street usque ad medium filum
viae was rebuttable by proof of the title being in the plain-
tiff and that under the description in defendant’s deed
designating the land, as indicated on the plan, and specify-
ing the dimensions, which were such as not to include the
street, the title to the street did not pass to the defendant.

Thompson, J., who delivered the judgment of the Court,
expressed the following opinion (p. 275):

It was urged that the law presumes the ownership of half the soil over
which the way exists, to be in the owners of the land on either side of the
way, and that consequently the defendant was entitled to one-half the
locus, being the half adjoining his lot of land; also, that although the
defendant’s conveyance should bound his lot on the way or street, the
ownership ad medium filum viae would also pass. 7 CB., N.8,, 329, and
10 CB., N8, 400, were cited to sustain this double proposition. As

(1) (1883-84) 4 Russell & Geldert, 272,
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regards the first branch of this contention, we have to observe that the
presumption is by no means conclusive, and may be rebutted, as was
done here, by proof of title being in another than the owner of the con-
tiguous land. As regards the second branch, it will be found that the
application of the doctrine depends in every case on the language of the
conveyance, and it cannot be contended that all deeds, no matter what the
description may be, will pass the title to half the adjoining ways. The
description in this deed, we think, excluded the soil of the way, because
it not only designated the land conveyed as a certain lot indicated on
an annexed plan, but specified the dimensions which the conveyed parcel
was to contain, and these dimensions do not admit of any part of the
way being included. The cases above mentioned sustain these views and
also the ease of Pugh v. Peters, 2 R & C., 148.

The theory that the owner of land adjoining a street is
also owner of the soil of one half of the street on which his
land abuts is very likely based on the presumption that the
adjoining owners each contributed half the land required
for the street: Doe dem. Pring et al. v. Pearsey (1);
Holmes v. Bellingham (2).

Cockburn, C.J., in the last case, said (p. 336):

The direction complained of is, that the learned judge told the jury
that there was a presumption, in the case of a private way or occupation
road between two properties, that the soil of the road belongs usque ad
medium filum viae to the owners of the adjoining property on either
side. That proposition, subject to the qualification which I shall presently
mention, and which I take it was necessarily involved in what afterwards
fell from the learned judge, is in my opinion a correct one. The same
principle which applies in the case of a public road, and which is the
foundation of the doctrine, seems to me to apply with equal force to
the case of a private road. That presumption is allowed to prevail upon
grounds of public convenience, and to prevent disputes as to the precise
boundaries of property; and it is based upon this supposition,—which
may be more or less founded in fact, but which at all events has been
adopted,—that, when the road was originally formed, the proprietors on
either side each contributed a portion of his land for the purpose.

See Nichols on Eminent Domain, 2nd ed., vol. 1, p.
394, para. 132; Gebhardt v. Reeves (3).

The streets with which we are concerned were not dedi-
cated to the town by the adjoining owners; they belonged
to the town in full ownership together with the adjoin-
ing land and were opened through its own property for
the purposes of passage and the benefit and advantage of
the publie.

After a careful perusal of the grants and statutes above-
mentioned and a minute study of the doctrine and pre-
cedents, I have reached the conclusion that the Town of

(1) (1827) 7B.&C,304; 26 Eng-  (2) (1859) 7 CB. ns. 329.

lish and Empire Digest, 323, (3) (1874) 75 1. 301.
No. 566.
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\1343 Dartmouth, at the time of the expropriation, owned the
Cozen. or 501l as well as the surface of its streets and that the rule
ng‘,l’,‘;foggn thz}t tl.xe owners_hip of half the soil over which a street
Tes e exists is vested in the owners of the land on either side

——  thereof does not obtain in the present case. There was
Angers J. 110 dedication of the streets by owners of land adjoining

them. The land on which the streets were opened and
the land on each side abutting thereon was wholly vested
in a single owner, namely the Town of Dartmouth, and,
prior to the latter’s incorporation, in the trustees. In my
opinion the suppliant held the fee of its streets.

The question arises as to whether the suppliant is en-
titled to compensation for the parcels of streets expro-
priated. The doectrine and jurisprudence are unanimous
in disallowing compensation for streets expropriated on the
ground that the municipality holds them in trust for the
public: Nichols on Eminent Domain, 2nd ed., vol. 1, p.
394, para. 132; Lewis, Eminent Domain, 3rd ed.,, vol. 1,
p. 321, para. 175 (119); City of Vancouver v. Burchill
(1); Zanesville v. Telegraph and Telephone Co. (2); City
of International Falls v. Minnesota, Dakota & Western
Railway (3); Worcester v. Worcester etc. Street Railway
Co. (4); People v. Walsh (5); State v. Shawnee County
Commissioners (6); Prince v. Crocker (7); Browne v.
Turner (8); Springfield v. Springfield Street Railway (9);
Arbenz v. Wheeling & H.R. Co. (10); Tyler County Court
v. Grafton (11); State v. Hilbert (12); Gebhardt v. Reeves
(13); Chicago v. Carpenter (14); Paul v. Detroit (15).

Lewis says (loc. cit.):

As we have already had occasion to observe a municipal corporation,
though holding the fee of its streets, holds them simply as a trustee for
the public. It has no such private right or interest therein, as entitles
it to compensation when a railroad is laid thereon by legislative authority,
though without its consent.

(1) (1932) S.C.R. 620 at 625. (9) (1902) 182 Mass. 41, 64 NE.
(2) 64 Ohio State Rep. 67. b77.
(3) (1912) 117 Minn. Rep. 14. (10) (1889) 33 W. Va. 1, 10 SE.
(4) 196 U.S. 539. 14.
(5) 96 Ill, 232. (11) 86 S.E. 924,
(6) (1910) 83 Kan. 199, 110 Pac.  (12) 72 Wis. 184, 39 N.W. 326.
92. (13) 75 111 301.
(7) (1896) 166 Mass. 347, 44 NE.  (14) 201 Iil 402, 66 N.E. 362,
446. (15) 82 Mich. 108,

(8) (1900) 176 Mass. 9, 56 N.E.
969.
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Nichols, though less explicit, expresses a similar opinion

(loc. cit.):

Whatever doubts may arise regarding other property, it is well settled
that streets and highways are held in trust for the public, and whatever
estate or interest in them belongs to the eity or town in which they
lie is owned by the municipality in its governmental capacity and as
an agency of the state.

Further on the matter adds:

A city or town is not however wholly without rights even in a
public way. The public easement in a bridge, forming part of a high-
way, is completely under legislative control, but the timbers or other
materials in the bridge may be said to be the property of the town
in a stricter sense, so that there is some authority for holding that
the town must be compensated for them when they are destroyed by
the construction of some other public work. If the highway over the
bridge is discontinued, the materials in the bridge would become the
absolute property of the town, and the same is probably true of the
curbstones, lamp posts and other materials put into a roadway by a
city or town.

This statement is unquestionably restrictive.

At page 499 Nichols makes the following observations:

It has been suggested that while it is conceivable that a muni-
cipality might have an absolute fee in a street, and so would have the
same rights as a private owner to use its land in any reasonable way
that it found desirable, yet it ordinarily holds the fee of a highway
in trust to be used for highway purposes. This may be true, but it
is in trust for the public that it is held, and not for the abutting
owners.

Nichols then comments on the remedy at the disposal
of the cestui que trust in case the trust is abused. These
remarks have no relevance to the question at issue.

I may say with deference that I hesitated before adopt-
ing the doctrine expounded by the authors and the judg-
ments aforesaid because depriving a municipality of its
right to compensation for streets or parcels of streets ex-
propriated is liable to cause great prejudice. Municipali-
ties have duties towards their residents; they are bound to
open streets and keep them in good condition. I believe
that a municipality might be compelled to open new streets
to replace those which have been expropriated and accord-
ingly prohibited to traffic. I think it would only be fair
and equitable in these circumstances to compensate the
municipality for its loss.

If I had reached the conclusion that the suppliant ought
to receive compensation, I must say that the task of plac-
ing a value on these parcels of streets is extremely difficult.
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There is no evidence of recent sales in the vicinity. The
only sale put in evidence is one by the Town of Dartmouth
to William S. Symonds, on January 29, 1873, for the price
of $280, of “a certain lot of land, land covered with water
and water lot situate in the Town of Dartmouth,” at the
foot of Stairs street, described in the deed, a copy whereof
was filed as exhibit 3, as being bounded on the north and
south by property of said Symonds, on the east by Stairs
street, extending westerly into the harbour of Halifax four
hundred feet more or less, with the reserve to the town of
the right at any time to enter upon the said land and land
covered with water and open and dig the same and build
and lay sewers or drains through it for the purpose of public
drainage and at any time to re-enter thereupon for the
purpose of repairing or rebuilding the said sewers or drains
or building or laying down new ones. The price represen-
ted approximately 10 eents per square foot.

Another sale was mentioned, to wit that made by the
Town of Dartmouth to Electric Boat Company, of a lot
of land and land covered with water, bounded by Stairs
street, Commercial street, Church street and the harbour
as shown on plan exhibit 2, about which we have no infor-
mation, as well as the expropriation thereof by the Crown
in 1919. Minshull, valuator for the Intercolonial Railway
at the time of the expropriation in 1918-1919, who said he
had the original estimates before him, declared that the
property consisted of lots 3, 8 and 9 having an area of
83,910 square feet and of lots 4, 5, 6 and 7, all waterlots,
having an area of 138,675 square feet; he appraised this
property at $40,000. The matter was settled and taken
out of his hands. He said he had nothing to do with the
actual settlement; he thought that it was made on a basis
of .30c. per square foot for land and land covered with
water.

I must say that the sale by the Town of Dartmouth to
Electric Boat Company and the expropriation of the same
property by the Crown, with the scanty and most inde-
finite information about them, are of very little assistance
in determining the value of the land and land covered with
water taken by the respondent.
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As far as the sale from the Town of Dartmouth to
Symonds is concerned, it is far too remote to be of any
help in determining the value of land at the time of the
expropriation. We have the declaration by Evans that
he did not understand that there had been an improve-
ment in value from 1873 to 1918 and that, if there was
any change, it was a depreciation in value. Evans said
he valued this land at 2 1/3 cents per square foot, being
the price paid by Symonds to the town. He stated that
this price was for the land above high water and that the
price for the whole worked out to about 1.16 cents per
square foot.

The ends of streets expropriated, in view of the construc-
tion of the railway in 1883 and the retaining wall from near
Best street to Geary street and the various additions to
the railway facilities since 1883, have a considerably re-
stricted use and their value as land is accordingly rather
small. The sum of .35¢. per square foot claimed by the
suppliant is, in my opinion, grossly exaggerated.

At Mott street the parcel expropriated contains, aceord-
ing to Minshull, 1,529 square feet and, according to Evans,
about 1,973 square feet. Geary street, according to Min-
shull, has an area of 2,239 square feet and according to
Evans, of about 2,375 square feet. Lot No. 4, made up
of portions of Water street and Stairs street, contains, ac-
cording to Minshull’s figures, 7,600 square feet; Evans did
not mention the area. The parcel consisting of the foot
of Stairs street, below the tracks, has, according to Min-
shull’s calculation, an area of 13,720 square feet; Evans
gave no information with reference to this piece of land.
As to Church street, mentioned in the description as parcel
C, it has according to Minshull an area of 9,727 square
feet and according to Evans of 27,590 square feet. I have
never seen such a wide discrepancy between estimates of
the superficies of parcels of land comparatively small.
The Court is usually asked to determine the value of land,
not its area. Had I concluded that suppliant is entitled
to compensation for its parcels of streets I would have
allowed $1,150.

After carefully perusing the evidence in relation to the
water lots and considering the growth of the Halifax har-
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34;5 bour, which, in all likelihood, is destined to become one of
Corex. or the principal Canadian ports on the Atlantic coast, but
D“:;)Xﬁ)é’fn not overlooking the difficulties of access to these lots due

T g to the rz'xilway tracks which existed on June 21, 1919, I
—_ am convinced that a compensation of $3,250 will be fair
Angers J. and reasonable.

I shall now examine the question of the sewers. The
sewer on Stairs street, 18 inches in diameter and 500 feet
in length, was constructed in 1914. It has been used ever
since and the evidence shows that it is in good condition.
No trouble has ever been experienced in its functioning;
no repairs have ever been required. It is made of vitrified
sewer pipe and, in the opinion of the town engineer Allan,
it may last indefinitely. The station and its platform are
built across Stairs street. There are six railway lines cross-
ing the street. In view of these obstacles any repairs to the
sewer would cost much more than if the street were vacant.
The Geary street sewer is 9 inches in diameter. Nobody
could say where it empties. The plan exhibit 2 shows that
it ends between Water street and the harbour. The same
plan shows a proposed extension of the sewer from the
point where it presently ends to the harbour, a distance
of 100 feet.

Of the Stairs street sewer approximately 200 feet in
length were affected by the expropriation. No estimate of
the cost of replacing or repairing this sewer was supplied.
Allan however placed a value of $2,800 on it on the basis of
500 feet of an 18-inch sewer as shown on the plan exhibit 2,
as it exists to-day. In his estimate that is what it would
cost to reproduce that sewer to-day. Allan suggested that
a new 18-inch sewer from point A, at the intersection of
Turner and Stairs streets, to point B, which is the harbour,
shown on the plan exhibit 2, being 325 feet in length,
would cost $2,700. He declared that a 30-inch sewer from
point A to point B would cost $2,900.

Allan computed the cost of the 9-inch sewer on Geary
street, extending out as far as it goes, to $430; he estimated
the cost of the extension of this sewer from the old outlet
to the water at $1,400, this portion being more expensive
than the one presently existing due to the fact that there
is a fill containing large boulders through which it would
be difficult to dig a trench.
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In view of the conclusion which I have reached with Eﬁ
regard to the sewers and which I propose to submit forth- Comen. or
wi.th, I do not think that these figures have any materi- D“;gfnf:'og;“n
ality. . . . THE UKING

As already stated a lease was entered into by His Majesty =~
the King and the Town of Dartmouth on December 9, Angers J.
1914, a copy whereof was filed as exhibit L.

This lease stipulates (inter alia) as follows:

This indenture . . . between His Majesty the King, represented
herein by the Minister of Railways and Canals, acting under the pro-
visions of Chapter 35 of the Revised Statutes of Canada, 1906, and of
the 34th section of “The Expropriation Act,” and under the authority
of an Order in Council dated the Fifth day of December, AD., 1914,
hereinafter called the Lessor, of the First Part; and The Town of
Dartmouth in the County of Halifax and Province of Nova Scotia, here-
inafter called the Lessee, of the Second Part.

Witnesseth, that the Iessor, in consideration of the rents, cove-
nants, provisoes and conditions hereinafter reserved and contained, hath
demised and leased, and, by these presents, doth demise and lease
unto the Lessee

The right and privilege to lay and maintain across the right of
way and under the tracks of the Intercolonial Railway at Dartmouth
aforesaid, one Standard Heavy one and one-half inch (14”) galvanized
iron water pipe at the south end of Prince street, near the so called
Marine Railway, and one eighteen-inch (18”) sewer pipe on Stairs
street, both as indicated in red ink on the plans dated October 5, 1914,
hereto annexed.

TO HAVE and TO HOLD the said right and privilege unto the
Lesseo, from and after the First day of December, one thousand nine
hundred and fourteen, during the pleasure of the Lessor.

YIELDING and PAYING therefor, invariably in advance, on the
First day of December in each year, during the existence of this Lease,
unto the Lessor, through the Honourable the Receiver General of
Canada for the time being, the yearly rent or sum of One Dollar (§1),
of lawful money of Canada, the first payment of which rent, being
for the year commencing on the First day of December, 1914, having
been made at or immediately before the delivery of these Presents, the
receipt whereof is hereby acknowledged.

It is . . . further agreed by and between the said parties hereto
that these Presents are made and executed upon and subject to the
covenants, provisoes, conditions and reservations hereinafter set forth
and contained, and that the same and every of them, representing and
expressing the exact intention of the parties are to be strictly observed,
performed and complied with, namely:

8. Should it become necessary or expedient for the purposes of
repairs or improvements on the said Intercolonial Railway that the
said pipes be temporarily removed, the said “The General Manager of
Government Railways” may notify the Lessee, either verbally or in
writing, to remove the same, and on failure forthwith thereafter to
comply with such notice, the said “The General Manager of Govern-
ment Railways” may remove or destroy the said pipes without the
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1945 Lessor becoming thereby liable for damages of any nature and may
S collect from the Lessee, as rent due hereunder, all expenses occasioned
C'qusvl\; é’: by reason thereof. The Lessee upon complying with such notice may,
Dartmourn if the said “The General Manager of Government Railways” deems
v, it expedient, and the progress of the work is not thereby interfered
TrE KING with, temporarily maintain the said pipes in such manner or at such
Ang_e-r; 5. p?int a8 the said “The General Manager of Government Railways” may
—_— direct; the Lessee bearing all expenses and assuming all risk or damage.
At the conclusion of the work the said pipes may, if deemed expedient
by the said “The General Manager of Government Railways” be re-
placed by the Lessee at own cost and expense and in exact accord-
. ance with instructions and directions of the said “The General Man-

ager of Government Railways” with respect thereto.

10. That the Lessor may at any time terminate this Lease by giving
to the Lessee notice in writing signed by the Minister or the Secretary
for the time being of the Department of Railways and Canals, and
either delivered to the Lessee or any officer of the Lessee, or mailed
addressed to the last known residence or office of the Lessee, at any
of His Majesty’s Post Offices, and thereupon after the delivery or mailing
of such written notification these Presents shall be void, and the Lessee
shall thereupon, and also in the event of the determination of this Lease
in any other manner, forthwith remove the said pipes and all materials,
effects and things at any time brought or placed thereon by the Lessee,
and shall also to the satisfaction of the said “General Manager” repair
all and every damage and injury occasioned to the lands and premises
of the Lessor by reason of such removal or in the performance thereof,
but the Lessee shall not, by reason of any action taken or things per-
formed or required under this clause, be entitled to any compensation
whatever.

It was argued on behalf of respondent that the sup-
pliant had no right to ask for damages in connection with
the sewers because the petition of right only claims com-
pensation for the lands taken. The petition is perhaps
not very cleverly drafted; it certainly might be more
explicit. I believe however that the conclusions of the
petition are broad enough to include the claim regarding
the sewers. The allegation relating thereto, would natur-
ally have been more in place in the body of the proceeding
than in its conclusion, but this is only a matter of form
of little, if any, importance. The late president, before
whom the case was argued in June 1940, told counsel for
suppliant that, if he wanted to amend the petition and if
he made a motion to that effect he would feel inclined to
grant it, although he did not consider that an amendment
was necessary. 1 may say that I share this opinion and
believe that the petition, although not in a particularly
happy form, is sufficient to embrace the claim respecting
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the sewers. If I were to accept the interpretation of Mr. 1946
Rand, I would have to take for granted that the respon- Corexr. oF
dent expropriated the sewers as well as the land in which Dag;”goggn
they lie, which legally he did seeing that there was, in the v.

! . . Tae Kimne
notice of expropriation, no reserve about the sewers as =~ __
there was in the sale by the Town of Dartmouth to William Angers J.
S. Symonds, and consequently allow to the suppliant the
full value thereof at the time of the expropriation. This
means that I would add to the value of the water lots, to
wit $3,250, the value of the sewers fixed at $3,230. I feel
loath to adopt this conclusion, as apparently there was an
oversight on the part of respondent’s representative with
regard to the sewers at the time of the expropriation. On
the other hand the fact that the respondent saw fit to give
a lease to the suppliant covering the sewer on Stairs street
seems to indicate that the respondent took for granted that
it owned the sewer in question. It may be that respondent
did not fully apprehend the logical consequence of his act.

Mr. Rand in his written argument dated July 11, 1940,
filed on the 13th of the same month, made the following

statement:

As respects the sewers, the Respondent is willing to give an under-
taking in the following terms:

The expropriation will be abandoned in relation to the existing
sewers on Stairs and Geary (unnamed) streets. These sewers will be
reserved to the Town in a deed to the Crown from the Town of the
interest of the Town in the lands taken. The Crown will at all times in
the future bear the additional expense of maintaining the sewers caused
by the expropriation and the improvements which have in the past and
may in the future be placed on the lands taken. The amount of that
shall be ascertained by the Engineers of the Railways and of the Town
and if they cannot agree it may be referred either to arbitration or to
this Court.

In his oral argument before me on July 2, 1943, Mr.
Friel, speaking on behalf of respondent, said that an under-
taking had been given by his predecessor, Mr. Rand, in
reference to the sewers, that it still stands and that it reads

as follows:

The expropriation will be abandoned in relation to the existing sewers
on Stairs street and Geary street, when the sewers will be reserved to
the Town in a deed to the Crown from the Town of the interest of the
Town in the lands taken. The Crown will at all tirhes in the future
bear the additional cost of maintaining the sewers covered by this expro-
priation and the improvements which have since the expropriation and
may in the future be placed on the lands taken. The amount of that
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shall be ascertained by the engineers of the Railways and of the Town
and if they cannot agree it may be referred either to arbitration or to
this Court.

I do not know if this proposed understanding was ever

v' . » .
Tre Kine signed, but no copy of it was produced. In the circum-
Angers J. Stances I must consider it as inexistent. The declaration

—

by counsel in his brief dated July 11, 1940, or in his argu-
ment on July 2, 1943, cannot bind the respondent. It has
been decided several times that a minister has no authority
to bind the Crown, unless authorized by statute or order
in council: The Jacques-Cartier Bank v. The Queen (1);
Quebec Skating Club v. The Queen (2); The King v. Van-
couver Lumber Co. (3); The King v. McCarthy (4); Liv-
ingston v. The King (5). The same doctrine applies in
the case of any representative of the Crown: De Galindez
v. The King (6); Burroughs et al. v. The Queen (7); The
Queen v. St. John Water Commissioners (8); Attorney-
General of the Province of Quebec v. Fraser et al. (9);
The Queen v. Lavery (10); Wood v. The Queen (11).

The texts of the aforesaid undertakings are substantially
identical; the few slight differences in the wording are
absolutely immaterial.

The compensation for the water lots or land covered with
water expropriated, as previously stated, is fixed at $3,250.
The suppliant will be entitled to recover the said sum from
the respondent, with interest thereon at 5 per cent per
annum from the 21st day of June, 1919, date of the expro-
priation, to the date hereof, upon giving to the respondent
a good and wvalid title to the said property, free from all
mortgages and incumbrances whatsoever.

After giving the matter my best consideration I have
decided that, whether the undertaking aforesaid in relation
to the sewers be duly executed or not, the proper course
to follow is to reserve the right of the suppliant to make
use of the two sewers abovementioned and in the event of

(1) (1895) 25 S.C.R. 84. (8) (1889) 2 Ex. C.R. 78; (1889)
(2) (1893) 3 Ex. CR. 387. 19 SCR. 125.
(3) (1914) 17 Ex. C.R. 329. (9) QR. 25 SCR. 104; QR.
(4) (1919) 18 Ex. C.R. 410. 14 K.B. 115; (1906) 37 SC.R.
(5) (1919) 19 Ex. CR. 321. 577,
(6) QR. 15 KB, 320; (1907) 39 (10) Q.R. 5 QB. 310,

S.CR. 682. (11) (1877) 7 S.CR. 634.

(7) (1891) 2 Ex. C.R. 293; (1892)
20 S.C.R. 420.
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their collapsing or becoming obstructed or of the lease
coming to an end the suppliant shall have the right, with
the assent of the respondent, to proceed to their repair or
reconstruction as need be and to charge to respondent the
increased cost of such work due to the existence of the con-
structions or tracks lying over the sewers so repaired or
reconstructed.

In the event of the respondent failing to allow the sup-
pliant to do the necessary work, the claim of the suppliant
for compensation for the value of the sewers is reserved
and the suppliant shall be at liberty to come before the
Court for directions, if necessary, after notice duly served
upon respondent.

In examining the record I found that counsel for respon-
dent at the trial had only filed a plan of the property ex-
propriated (exhibit B) and had overlooked the filing of a
description. I instructed the registrar to communicate
with him and to draw his attention to this omission, which
he did on June 1, 1945. Counsel sent copies of descriptions
of, among others, parcels C and D, with a certificate of the
registrar of deeds for the county of Halifax stating that
they had been deposited of record in his office on June 21,
1919. He failed however to forward copies of descriptions
of lots 3 and 4. On my request the registrar again wrote
to counsel asking him for these copies. The reply was
that descriptions of lots 3 and 4 had not been registered.
In compliance with my direction the registrar wrote to
counsel pointing out that if, in 1919, the solicitor, who had
charge of the expropriation, had not complied with the
exigencies of the law, the situation could be remedied.
I advised the registrar to call counsel’s attention to sections
9 and 10 of the Expropriation Act and quote the material
portions thereof.

The first paragraph of section 9 reads as follows:

Land taken for the use of His Majesty shall be laid off by metes
and bounds; and when no proper deed or conveyance thereof to His
Majesty is made and executed by the person having the power to make
guch deed or conveyance, or when & person interested in such land is
incapable of making such deed or conveyance, or when, for any other
reason, the minister deems it advisable so t0 do, a plan and description
of such land signed by the minister, the deputy of the minister or the
secretary of the department, or by the superintendent of the public work,
or by an engineer of the department, or by a land surveyor duly licensed

54722—1a
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1945 and sworn in and for the provinece in which the land is situate, shall be
deposited of record in the office of the registrar of deeds for the county

—
C’I“’::vlir é’: or registration division in which the land is situate, and such land, by
Dagraovrn Such deposit, shall thereupon become and remain vested in His Majesty.

V.
Tee Kiva  Section 10, which is particularly pertinent to the point
Angers J. involved, is thus worded:

—

In case of any omission, misstatement or erroneous description in
such plan or description, a corrected plan and description may be de-
posited with like effect.

As a result counsel for respondent caused to be deposited
of record with the registrar of deeds aforesaid on Novem-
ber 9, 1945, descriptions of lots 3 and 4 and on November
15, 1945, he forwarded to the registrar of the Court certi-
fied copies thereof together with a copy of a plan of these
lots and a certificate of the registrar of deeds.

Needless to say, I had to keep the matter in abeyance
until all the formalities of the expropriation had been com-
pleted. Failing this I could not have held that lots 3 and
4 had become vested in His Majesty the King. My con-
clusion in this respect would have been limited to parcels
C and D. This unfortunate incident delayed the judg-
ment; had the proceedings in expropriation been duly
fulfilled, I would have been in a position to deliver judg-
ment early in June.

The suppliant will be entitled to its costs against the
respondent.

Judgment accordingly.
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BeETwEEN: 1_9'4_5J
D. R. FRASER & COMPANY LIM- Sep. 19,20
APPELLANT: v <
ITED .......... e D %
AND -
THE MINISTER OF NATIONAL 1 R
REVENUE ............. e [ TYRSPONDENT.

Revenue—Income—~Income War Tax Act, RS.C. 1927, ¢. 97, s. 6(1)
(a)—License to cut timber is a contract for sale of goods containing
lease of land on which timber is growing—Claim for allowance for
erhaustion of timber limits—Discretion of Minister ezercised on
proper legal principles—Extent of discretion given Minister by s. &
(1) (a) of Income War Taxr Act—Appeal dismissed.

Appellant has, for many years, operated a logging, sawing, planing and gen-
eral lumber milling business in the Provinece of Alberta, and during
its fiscal year ending October 31, 1941, produced 8,031,305 board feet
of lumber from three timber limits, licenses for which were granted to
it by the Minister of Lands and Forests of Alberta. In making its
income tax return for the year 1941 appellant claimed an allowance
for exhaustion of these timber limits which claim was disallowed. O
appeal the court found that the contract entered into between the
appellant and the Minister of Lands and Forests of Alberta, called
a license, is one for the sale of goods which also gave appellant a
right to enter upon the land for the purpose of cutting and removing
the goods agreed to be sold, and, therefore, contained a lease of the
land. The appellant is not the owner of the timber being exhausted
and has no depletable interest therein. It has already benefited
by deductions from its income over a period of years of all costs
which could possibly be called capital costs (as well as all cosis
of operation) and, therefore, by such deductions, has been allowed
to keep its capital investment intact. The Province of Alberta is not
subject to income tax and indicated its consent to 99 per cent of any
allowance for exhaustion being made to appellant.

Held: Thab the allowance provided for by s. 5 (1) (a) of the Income
War Tax Act is permissive as contrasted with obligatory and the
section must be so read unless such an mterpretation would be so
inconsistent with the context as to render it irrational or unmeaning.

2. That the discretion given to the Minister extends not only to the
determination of what is a fair and just allowance but also as to
whether or not, under all the circumstances, any allowance should
be made.

3. That the Minister having concluded that an allowance for exhaustion
should not be made to appellant exercised his discretion upon proper
legal principles and the appeal must be dismissed.
54722—13a
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E‘-‘j APPEAL under the provisions of the Income War Tax
D.R. Frasr Act,
Co. Lrp.
Mmvemme or ' The appeal was heard before His Honour Judge J. C. A.
Namowat - Cameron, Deputy Judge of the Court, at Edmonton.

Revenvs
8. B. 8mith K.C. and C. W. Clement, K.C. for appellant.
G. Auzier and J. G. McEntyre for respondent.

The facts and questions of law raised are stated in the
reasons for judgment.

CamzeroN D.J. now (December 20, 1945) delivered the
following judgment:

This is an appeal from an assessment dated February 5,
1944, made in respect of the Appellant’s income for the
year 1941. Notice of Appeal is dated March 4, 1944, and
on September 26, 1944, the Minister, by his decision,
affirmed the assessment, stating in part:

The Honourable the Minister of National Revenue having duly con-
gidered the facts as set forth in the Notice of Appeal, and matters thereto
relating, hereby affirms the said Assessment on the ground that the tax-
payer is not entitled to an allowance under the provisions of Subsection
(@) of Section 5 of the Income War Tax Act for the exhaustion of
timber limits owned by the Crown in right of the Province of Alberta
on which the taxpayer has been licensed to cut timber. Therefore on
these and related grounds and by reason of other provisions of the
Income War Tax Act and Excess Profits Tax Act the said Assessment is
affirmed.

On October 23, 1944, the Appellant gave Notice of Dis-
satisfaction and the reply of the Minister dated December
2, 1944, affirmed the Assessment. Pleadings were deliv-
ered. At the trial, on motion of Appellant’s counsel, I
approved of two amendments to the Statement of Claim
(1) by substituting an amended schedule of timber limits
in Paragraph 14; (2) by adding to the prayer of the State-

ment of Claim the following clause:

(aa) That the Appellant’s assessment be amended by making it an
allowance for exhaustion of $1.40 per thousand feet board measure, or
a just, fair and reasonable allowance for exhaustion.

I also approved of an amendment to the Statement of

Defence by adding thereto Paragraph 17 as follows:

17. That in the years prior to the taxation year 1941 the Minister
has allowed to the Appellant amounts for exhaustion which have enabled
the Appellant to recover, free of income tax, its entire cost of any timber
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licenses or permits held by it, and in making the said allowances the 1945
Minister has exercised the discretionary power vested in him by the pro- D.R F:A
visions of Section 5 1 (a) of The Income War Tax Act. “Cor. L!I.‘DSEB

The Appellant has, for many years, operated a logging, Mivisss o

sawing, planing and general lumber milling business in Ravmren

Alberta and during its fiscal year ending October 31, 1941, Camer
. ameron
produced 8,031,305 board feet of lumber from 3 timber ~ DJ.
limits, licenses for which were granted to it by the Min-
ister of Lands and Forests of Alberta. It claims to be
entitled to an allowance for exhaustion of these timber
limits under the provisions of Section 5 (1) (a) of the
Income War Tax Act which is as follows:
Depletion 5.1 “Income” as hereinbefore defined shall for the pur-
poses of this Act be subject to the following exemptions and deductions:—

(a) The Minister in determining the income derived from mining
and from oil and gas wells and timber limits may make such an
allowance for the exhaustion of the mines, wells and timber limits
as he may deem just and fair, and in the case of leases of mines,
oil and gas wells and timber limits the lessor and the lessce shall
each be entitled to deduct a part of the allowance for exhaustion
as they agree and in case the lessor and the lessee do not agree
the Minister shall have full power to apportion the deduction
between them and his determination shall be conclusive.

—

For the Respondent it is urged that the Appellant has
no proprietary or other depletable interests in the timber
limits; that it is not such a lessee as is referred to in Section
5 (1) (a) but merely a purchaser of timber the cost of
which has been allowed as a deduction in determining the
profits subject to tax; and, alternatively, that in the years
prior to 1941 the Minister has allowed the Appellant
amounts for exhaustion which enabled it to recover free
of income tax its entire cost of suech timber limits or per-
mits and in so doing that the Minister has exercised the
discretionary powers vested in him under the said section.

It is clearly established that the Appellant did recover
the above mentioned amounts of timber from the said
limits in 1941. Exhibit 21 is a statement, dated June 8.
1944, signed by the Minister of Lands and Forests of
Alberta, indicating that the Appellant is entitled to 99
per cent of the allowance for exhaustion and the Province
of Alberta is entitled to 1 per cent thereof for the year
1941,
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In approaching the problems involved, it is necessary
to first consider the agreements under which the Appellant
operated these timber limits.

Berth 1161 was originally acquired in 1904 from the
Dominion Government by the Appellant and an associate;
the latter’s interest was subsequently acquired by the
Appellant. The license was renewed from year to year by
the issue of a new license and Exhibit 8 is a photostatic
copy of the last one issued by the Minister of the Interior;
Exhibit 9 is the first license issued to the Appellant by the
Province of Alberta and is for the year ending March 31,
1932. It has been renewed from year to year by the issue
of a new license, and apparently without tender. Exhibits
10 and 11 are respectively the licenses for the years ending
March 31, 1941, and March 31, 1942.

Berth 1727 was acquired from the Dominion Govern-
ment in 1912 by the Appellant and Walters but later the
licenses were granted in the name of the Appellant only.
Exhibit 13 is a copy of the last license issued by the Dom-
inion Government, expiring April 30, 1931. Subsequently
annual licenses were granted by the Province of Alberta
and Exhibits 14 and 15 are copies of such licenses for the
year ending March 31, 1941, and March 31, 1942, respec-
tively.

Berth 6722 was acquired in 1940 from the Province
of Alberta. Exhibits 19 and 20 are respectively the
licenses for the years ending March 31, 1941, and March
31, 1942. This berth was secured by the Appellant follow-
ing a sale by public tender and Exhibit 17 is the advertise-
ment of such “sale of timber by public tender”.

In 1941, therefore, the Appellants were operating all
these berths under Provincial licenses, identical in char-
acter, except as to the consideration and description of
the property.

As mentioned above, berths 1161 and 1727 were ori-
ginally acquired from the Dominion Government. Ten-
ders were called for and the license was granted to the
highest bidder, who, in addition to the amount of his
bid, was required to pay an annual ground rent, certain
costs for fire protection and dues according to the amount
of lumber and timber manufactured and sold. The
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amount of this bid or “bonus”, as it was called, was not 1945
returned to the licensee. The amount of dues variedp. R. Fraser

from time to time. Co. L.

In the Provincial licenses for the year 1941, in addi- Mﬁ;’iﬁﬁ,“f
tion to the dues fixed by the regulations, there was paid REVENUE
at the time of granting the annual license, an amount Cameron
expressed to be for ground rent, license fee, fire guarding DJ.
charges and Timber Areas tax. When new areas are put
up for public tender the bidder makes an offer of a cer-
tain amount per 1,000 feet board measure; and in addi-
tion makes a deposit which, if his bid has been successful,
is retained as a guarantee of compliance with the condi-
tions of sale. Eventually it is credited or returned to the
licensee. For the year 1941 all amounts paid by the
Appellant to the Province of Alberta in respect of the
licenses (other than the deposit) and whether for ground
rent, or for dues, were allowed as deductions in arriving
at the taxable income.

As regards the cost of acquiring berths 1161 and 1727,
for cruising, “bonus” and purchase of the interests of the
former associates ete. the Appellant entered these in its
own books as capital assets and annually wrote off an
amount as an operating expense to earn the income. In
its income tax returns it showed these amounts so written
off, merely as an expense of operation, and the amounts
so shown were allowed by the Income Tax Department
and by 1939 the entire cost had been fully written off.
The basis on which they were passed by the Depart-
ment is not shown; it may have been as an expense of
operation as claimed in the appellant’s tax return; or
it may have been as an allowance for exhaustion under
the then Sec. 5 (1) (a). In any event it is clear that
the appellant, by its return, indicated that it viewed it as
a matter of ordinary operating expense. If in fact, it
were a capital asset, then by the provisions of Sec. 6
1 (b) no allowance for depletion or exhaustion could be
allowed except as otherwise provided in the Act, namely
Sec. 5 1(a) as it then stood. While the appellant in
1928 had on its own books appreciated the value of the
berths, it continued to claim as deductions from income
on the basis of cost only. After 1939 no additional claim
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was made for further deductions in respect of these items,

D. R. Faaszr the entire cost having been written off. The cost of road,

Co. Lizp.
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mill and camp. construction was written off from year to

Minsmer of year during the life of the particular area served, as depre-

NaTIONAL

Revenuve clation. Wages and normal operating costs were allowed

Cameron

as deductions under the heading of operating expenses.

I am satisfied that the income here is derived from
timber limits and I think it is clear also that the words
“derived from” apply equally to oil, gas wells and timber
limits as well as to mining notwithstanding the sugges-
tion of Respondent’s counsel to the contrary.

It is to be noted that the allowance provided for is
“for the exhaustion of the timber limits”. The marginal
note to the section is “depletion” but the word is not
used in the section nor is it defined in the interpretation
section. There is no provision for depletion as such in
the English Act and while in the TUnited States of
America such an allowance is made, it is on an entirely
different basis. So far as I am aware there are no reported
Canadian cases where the principles applicable to an
extractive industry have been fully considered. I think I
can assume that this section is made part of the Income
War Tax Act in order to ensure that the tax is levied on
income and not on capital and that, therefore, special con-
sideration is given to the industries where the capital asset
is extracted and disposed of and where in the ordinary
course of things the proceeds of such disposal would be
income. The apparent intention is to provide for a deduec-
tion from gross income of an amount which in part at least
will take the place of the capital assets so extracted and
disposed of. The first part of the section, in my opinion,
is intended to give such relief to the owner of the capital
asset being exhausted. But with the knowledge that some
extractive industries are frequently worked under a lease
special provision is made later in the section for the divi-
sion of such allowance as the Minister may make, between
the lessor and the lessee as they agree; and failing agree-
ment, to be apportioned between them as the Minister may
determine.
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It would seem that except for the special provision relat- 1945
ing to the case of lessor and lessee, the allowance should p. R. Frasmz
be made to the owner of the industry, for it is his capital © ,ULT

asset that is being exhausted. MINISTER OF
Narroxar

But the section does include a provision for the case Revenue
where timber limits are operated under a lease and that in Cameron
such cases each is entitled to that portlon of the allow- DJ-
anace agreed upon. I think that what is here contem-
plated is that when the Minister has determined, after con-
sideration of all the facts, that an allowance for exhaustion
should be made, that the lessor and the lessee may then
deduct such allowance in the proportions they have agreed
upon.

The appellant here is clearly not the owner of the capital
asset being exhausted i.e. the standing timber; the owner
is the Province of Alberta and the terms of the annual
licences clearly provide for the vesting of the right of prop-
erty in the appellant only when the trees have been cut.

The ownership of all uncut trees is clearly still in the
Province and remains so until such trees have been cut
in any subsequent year under the terms of a new license.

Reference may be made to Smylie v. The Queen (1).
While the question there had to do with the right of the
Province of Ontario to attach new conditions upon the
granting of a renewal of the license to cut timber, the
Court had to consider timber licenses very similar to the
one here in question. At p. 178, Osler J.A. said:

The case was argued as if by the purchase, as it is called, of the
berth or limit, the licensee acquired some title to or ownership of the
timber beyond that which by virtue of the Act the license conferred upon
him for the time it was in force. That contention cannot, in my opinion,
be supported. The right acquired was to cut, durlng the term of the
license, timber belonging to the Crown. That tlmber when it was cut,
and not until then, became the property of the licensee, as provided by
the Act. When a new license was granted the Crown was dealing with
its own property and not the property of the licensee * * *

And on p. 2 of the license here in question certain
rights are given the appellant regarding proceedings
against trespassers “and any such proceedings which have
commenced and are pending at the expiration of the
license may be continued as if this license had not ex-
pired”. 'The rights of the licensee were confined to the

(1) (1900) 27 O.AR. 172,
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timber cut during the term of the license; see judgment

D.R. Frasm of Maclennan J.A. in Smylie v. The Queen (supra) at

Co. Lo
v.

MINISTER OF
NaTioNan

p. 183.
Unless, therefore, the appellant is a lessee of the

Revexor  Province of Alberta, it cannot, in my view, come within
Ca.lejleJron the provisions of Section 5 (1) (a). Are the documents,

under which the appellant operated the timber limits in
1941 and which are called “licenses to cut timber on the
provincial lands”, licenses or leases? In deciding whether
a grant amounts to a lease or is only a license, regard
must be had to the substance of the agreement; Halsbury
2 ed. Vol. 20, p. 9. Exhibit 19 is a copy of the provin-
cial license for berth 6722 for the year ending March 31,
1942, and for all practical purposes is the same ag all
the other “licenses” under which the appellant operated
in 1941.

The Respondent argued that in fact this “licence” is
actually nothing more than a sale of goods and in sup-
port of that contention he referred to Marshall v. Green
(1) and to Kauri Timber Co. Ltd. v. Commissioner (2).
In the former case it was held that a sale of growing tim-
ber to be taken away as soon as possible by the pur-
chaser is not a contract or sale of land or any interest
therein within the fourth section of the Statute of Frauds.
Brett, J. at p. 42 outlined the judicial test in regard to
the question and said:

Then there comes the class of cases where the purchaser is to take the
thing away himself. In such a case where the things are fructus indus-
triales, then, although they are still to derive benefit from the land after
the sale in order to become fit for delivery, nevertheless it is merely a
sale of goods, and not within the section. If they are not fruetus indus-
triales, then the question seems to be whether it can be gathered from
the contract that they are intended to remain in the land for the advan-
tage of the purchaser, and are to derive benefit from so remaining; then
pavt of the subject-matter of the contract is the interest in the land,
and the case is within the section.

In the case at bar it is clear that the timber is not
fructus industriales and that, as the licenses were renew-
able for a period of some years, the timber would derive
benefit by way of increase from so remaining in the soil.
The timber here appears to be fructus naturales.

(1) (1875) 1 CP.D. 35 at 38 (2) (1913) A.C. 771 at 778.
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The principles enumerated in that case were followed in 1945
the Kauri Timber case (supra) and Lord Shaw of Dun-D. R, Frasnn
fermline stated at p. 778: Co. Luv.

The law—so clearly settled with regard to the working of coal and MINISTER o¥
of nitrates, and settled upon @& broad general principle—is in no way Narionaz
different when it comes to be applied to timber-besring lands. The RE_VE_EUE
principle set out above in the present judgment as to the true reason for (gmeron
holding that such timber rights are of the nature of possession of, and DJ.
interest in, the land itself has long been settled. A note by the learned —
editor in the first volume of Saunders’ Reports, p. 277¢, puts the matter
,thus: “The principle of these decisions appears to be this: that wherever
at the time of the contract it is contemplated that the purchaser should
derive a benefit from the further growth of the thing sold, from further
vegetation and from the nutriment afforded by the land, the contract is
to be considered as for the interest in the land; but where the process
of vegetation is over, or the parties agree that the thing sold shall be
immediately withdrawn from the land, the land is to be considered as a
mere warehouse of the thing sold and the contract is for goods.

There may have been certain necessary modifications of the gener-
ality of this prineiple with respect to emblements or the products of
industry like ordinary agricultural crops; but it is unnecessary to analyse
these instances or to make any pronouncement upon some of the dicta
of judges in later times. For the present is a broad case of the natural
products of the soil in timber—a crop requiring long-continued posses-
sion. of land until maturity is reached, and the contract with regard to it
in the present case raises none of the difficulties springing out of &
covenant for immediate severance and realization. The judgment of
Brett J. in Marshall v. Green (1) distinguishes this broad case and prop-
erly accepts the note in Saunders’ Reports which has just been cited.

I was also referred to St. Catherines Milling & Lumber
Co. v. The Queen (2) in which it was held that a permit
under which the purchaser had the right within a year to
cut from Crown property 1,000,000 feet of lumber is a
contract for sale of chattels. But by reason of a particu-
lar term of that contract it was not within the contem-
plation of the parties that the purchasers were to derive
any benefit from its future growth in the soil. The same
judge (Burbidge J.) in the case of Bulmer v. The Queen
(3) stated at p. 217:

Here, however, the facts are very different, The licensee is given,
subject to certain exceptions that are not material, the exclusive pos-
session of the lands and the right to bring an action against any person
unlawfully in possession thereof and to prosecute all trespassers thereon,
and a ground-rent is reserved. Then, if the licenses were renewable from
year to year, possibly for twenty years or more, at the request of the
licensee, subjeet only to a revision of the ground-rent and royalty, and
that is 2 necessary part of the claimant’s case, how can it be said that
the agreements entered into were for the sale of goods and not of an
interest in land?

(1) (1875-76) 1 CPD. 35. (3) (1893) 3 Ex. CR. 124,
(2) (1877-91) 2 Ex. C.R. 202.
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These decisions however were made before the passing

D. R.Fuasmm of the Sale of Goods Act. This Act in Alberta is Chap.
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146, R.S.A. 1922. It defines “goods” as follows:
“Goods” shall include all chattels personal other than things in action

Revenve or money. The term shall include emblements, industrial growing crops

Cm;;on
DJ.

—

and things attached to or forming part of the land which are egreed to
be severed before sale or under the contract of sale,

In Lord Hailsham’s 2 Ed. Halsbury, Vol. 29, p. 11, deal-
ing with the Sale of Goods Act, it is stated.

The concluding words of the definition appear to give a general rule
for dealing with all things attached to the land, other than emblements
and industrisl growing crops, and to get rid of subtleties as to whether
they were to be severed by buyer or seller, or whether they were to geb
any benefit from remaining attached to the land before severance, Under
the Act the sole test appears to be whether the thing attached to the
land has become by agreement goods, by reason of the contemplation
of its severance from the soil.

Applying this test to the instant case it would seem that
as the “license” itself provides for vesting all rights of prop-
erty in the trees, timber, ete., which have been cut, that the
thing attached to the land, namely the trees, has become
by agreement “goods” by reason of contemplation of its
severance from the soil.

The case of Carlson v. Duncan (1) dealt with the con-
tention that “timber” was within the defintion of “goods”
in the Sale of Goods Act and, while the Court of Appeal
there held that in that case they were not goods the deci-
sion was arrived at because of the special conditions of
the contract. There the sale was an out and out sale of all
the trees mentioned, the purchaser to have as much time
as he desired to remove them from the land. The agree-
ment did not provide that the timber should be severed
before sale; and the Court held (presumably because the
timber had been sold for cash) that before severance the
purchaser had title to an interest in the timber which
was part of the land. Macdonald J.A. said at p. 349:

Whether & contract relating to timber constitutes a sale of chattels
or relates to an interest in land depends upon the terms of the contract.
Because of the special terms of the contract we are considering it is not
one for the sale of goods.

(1) (1931) 2 W.W.R. 343.
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In the case of James Jones & Sons Limited v. Tanker- ‘l_ﬂf
ville (1) after discussing Marshall v. Green (supra) it D.R.Fraser
was said: C°‘Jj“'

Lastly, in determining the effect of such a contract at law the effect MinisTER OF
of the Sale of Goods Act, 1893, has now to be considered. Goods are IEATIONAL
there defined in such a manner as to include growing timber which is to ~ - onU®

be severed under the contraet of sale, whether by the vendor or the pur-
chaser.

In Fredkin v. Glines (2) Perdue J.A. said:

By this definition we are to consider as goods things attached to,
or forming part of, the land which are agreed to be severed under the
contract of sale. It appears to me that by this definition the intention
of the parties as evidenced by the contract is the determining factor in
arriving at the conclusion whether the article in question is, or is not, a
chattel. If, therefore, growing trees, or natural grass, be sold for the
purpose of being cut and taken away, pursuant to the contract, they are
goods under this definition. There does not appear to be any limit of
time imposed by the statute within which the intended severance is to
take place. The question is well discussed in Benjamain on Sales, 5th
ed. 190.

Cameron
DJ.

In Benjamin on Sales 7th ed. 199, in discussing the ques-

tion “What are goods” it is stated:
The definition therefore includes such things, when sold as chattels
ag fixtures, buildings and other erections and fructus naturales.

And at page 200:

It should be remarked that the Act in referring to severance lays
down no limit of time, thus going beyond Marshall v. Green (supra);
for even if the “things” sold are to derive further benefit from the soil,
and are not to be removed within a short period, provided that they
are agreed to be severed “under the contract of sale”, they are declared
to be “goods” within the Act.

I have reached the conclusion that in this particular
case the contract, in so far as it relates to the acquisition
of timber by the appellant, was a contract for the sale of
goods. The timber had to be cut before it became the
property of the appellant and it was then completely sev-
ered from the soil. The severance was clearly in the con-
templation of the parties and payment was provided for
on the basis of board measure after milling.

But in the view that I have taken of the whole contract
that does not dispose of the matter. In my opinion the
contract is something more than a mere sale of goods. It is
also a right to enter upon the land for the purpose of cut-
ting and removing the goods agreed to be sold. Do these
rights in the land constitute a license or a lease?

(1) (1909) 2 Ch. 440 at 445. (2) (1908) 18 M.L.R. 249 at 252.
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Counsel for the appellant relied strongly on the case

D.R. Frasun 0f Glenwood Lumber Co. Ltd. v. Phillips (1), in support of
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his contention that the licenses were in fact leases. The
court there was dealing with the effect of certain timber
cutting rights in Newfoundland. Lord Davey said at p.

408:

The appellants contended that this instrument conferred only a
license to cut timber and carry it away, and did not give the respondent
any right of occupation or interest in the land itself. Having regard to
the provisions of the Act under the powers of which it was executed and
to the language of the document itself, their Lordships cannot adopt
this view of the construction or effeet of it. In the so-called license
itself it is called indifferently a license and a demise, but in the Act it is
spoken of as a lease, and the holder of it is described as the lessee. It
is not, however, a question of words but of substance. If the effect of the
instrument is to give the holder an exelusive right of occupation of the
land, though subject to certain reservations or to a restriction of the
purposes for which it may be used, it is in law a demise of the land itself,

The Provincial Lands Act of Alberta 1939 is an Act to
amend and consolidate the Provincial Lands Act. It pro-
vides for the disposal of agricultural land, grazing land,
hay and marsh land and mineral lands by lease. Then fol-
lows certain sections under the heading “Disposal of
Timber”.

Section 49 gives to the Lieutenant Governor in Council
power to make regulations for the disposal by public com-
petition of the right to cut timber on berths to be defined
in the public notice of such competition.

Section 50 reads:

The person to whom a timber berth is awarded under the last pre-
ceding section shall be granted a license therefor. .

Throughout the section the person to whom the berth
is awarded is referred to as a licensee and the authority
granted to him is called a license and not a lease.

Under the regulations of July 25, 1940, a timber license
means “any permit granted under these or any former regu-
lations for the cutting and removal of Crown timber for
any purposes.” It was under that Act and those regula-
tions that the licenses in question were granted. By the
terms of exhibit 17—in regard to berth 6722—the success-
ful bidder was required to apply for a license and the
appellant apparently did so. All the documents under
which the appellant operated in 1941 were called licenses
throughout.

(1) (1904) AC, 405.
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The distinetion between licenses and leases is discussed — 1945
in the 24th Edition of Woodfall on Landlord and Tenant D, R, Frasuz
p. 6, and in English and Empire Digest Vol. 30, p. 501, ©o-L
and all the relevant cases are referred to therein. In Wood- mesm oF
fall it is stated “it has been seen above that there is a R';“;I;’ﬁéﬁ
demise where a right is granted to the exclusive posses- Comeron
sion of the lands or tenements for a determinate term. The  DJ.
grant of such exclusive possession is a lease although there —
may be certain reservations or restrictions of the purpose
for which the possession may be used and although it may

be described as a license”.

In proceedings between the parties to the contract it
might well be impossible to successfully assert that what
each has called a license was in fact a lease. But this is
not such an action and I have to determine whether under
the Income War Tax Act the contract is a lease of tim-
ber limits. There being no definition of lease in the Act
I think I am not entitled to construe the word as it may
have been defined in any Provincial Act but rather to
ascertain how it has been judicially construed.

In the case of Grand Trunk Railway v. Washington
(1) it was said: “As these are enactments emanating
from a different legislative body from that which passed
the statute to be interpreted and cannot be said to be in
pari materia with it, their Lordships are unable to see
that they ought to have any influence upon the question
to be decided arising exclusively upon the Dominion
Act.”

Exhibit 19, as to the rights conferred on the appellant
in the land, seems to answer all the tests laid down in the
cases referred to in the text books I have mentioned and
in the cases therein noted as well as the ones I have
specifically referred to. A fixed rental is provided for;
exclusive possession, subject to specific reservations, is
given and there is a definite term—1 year. Rights of
action against trespassers are given the appellant and the
latter is required to pay all rates and assessments and
taxes imposed by any municipal improvement scheme
or drainage district to be charged on the timber berth.
Looking, therefore, at the substance of the agreement

(1) (1899) A.C. 275 at 280.
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I must on the authorities reach the conclusion that, not-

D. R, Frasen withstanding the words used in the document itself, it

Co. L'm
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contains a lease of the land, and I so find.
The so-called license is, I think, both a contract for the

Revenvr gale of goods and a lease. Reference to the regulations
Ca,%lf_lron (Ex. 28 sec. 8) and to the conditions of sale (Ex. 17)

shows that a bidder in addition to tendering for the sawn
lumber, is required also to enter into a contract to pay
rent. The “license” embodies both in one document. See
Bulmer v. The Queen (1).

Counsel for the Appellant urged upon me that his client
had a statutory right to an allowance for depletion and
referred me to the Pioneer Laundry Case (2). The deci-
sion in that case was made under section 5 (@) which then
read:

5. “Income” as hereinbefore defined shall for the purposes of this
Act be subject to the following exemptions and deductions:—

(a) Such reasonable amount as the Minister, in his diseretion, may
allow for depreciation, and the Minister in determining the income derived
from mining and from oil and gas wells and timber limits shall make
such an allowance for the exhaustion of the mines, wells and timber limits
as he may deem just.'a.nd fair;

And in the case of leases of mines, 0il and gas wells and timber
limits, the lessor and the lessee shall each be entilled to deduct a part of
the allowance for exhaustion as they agree and in case the lessor and the
lessee do not agree, the Minister shall have full power to apportion the
deduction between them and his determination shall be conclusive.

In Lord Thankerton’s judgment he stated:

Their Lordships are unable to agree with these views, and they agree
with the opinion of Davis J., in which the Chief Justice concurred, and
in which he states: The appellant was entitled to an exemption or dedue-
tion in “such reasonable amount as the Minister, in his discretion, may
allow for depreciation”. That involved, in my opinion, an administra-
tive duty of a quasi-judicial character—a discretion to be exercised on
proper legal principles.

In their Lordships’ opinion, the taxpayer has a statutory right to an
allowance in respect of depreciation during the accounting year on which
the assessment in dispute is based.

But following that decision the section was changed and
insofar as depletion or exhaustion is concerned from 1940
on the section has been as shown on page 2 herein. The
changes in my view are important and it is necessary to
consider whether, under the new wording the taxpayer, has

(1) (1894) 23 S.C.R. 488 at 496. (2) (1940) A.C. 127 at 136.
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now a statutory right to the deduction or whether the grant- 1945
——
ing of such an allowance by the Minister is purely permis- D. R. Frasms

sive. Co .Lm
Before the amendment it is to be noted that the words MIEINISTE“ oF
ATIONAL

were: “Income as hereinbefore defined shall for the pur- Ravenuve
poses of this Act be subject to the following exemptions (umeron
and deductions: (a) Such reasonable amount as the Min-  DJ.
ister in his discretion may allow for depreciation” * * *

As stated in the Pioneer Laundry case the taxpayer had
a statutory right to an allowance, the amount of which
was in the discretion of the Minister, and as laid down
by the Privy Council the Minister had a duty to fix a
reasonable amount with which decision the Court would
not interfere unless it was manifestly against sound and
fundamental principles. As the section then read it was
only the amount of the allowance which was left to the
discretion of the Minister.

As it now stands the first part of the section reads:

“Income” as hereinbefore defined shall for the purposes of this Act
be subject to the following exemptions and deductions:—

(@) The Minister in determining income derived from mining and -

and from oil and gas wells and timber limits may make such an

allowance for the exhaustion of the mines, wells end timber
limits as he may deem just and fair . . .

The discretion here conferred on the Minister is in
my view quite different from that which he had prior to
the amendment. In my opinion the word “may” is used
in its permissive sense and not as imperative. The In-
terpretation Act, section 37 (24) says “shall” is to be
construed as imperative and “may” as permissive.

Reference may be made to the judicial interpretation
of the words “may” and “shall” in the case of Canada
Cement v. The King (1) and cases therein referred to.
In that case Audette J. quoted the judgment of Lord
Moulton in McHugh v. Union Bank (2), as follows:

It is true that (as is customary in interpretation clauses) these
subsections are prefaced by the words “unless the conmbext otherwise
requires”, but that does not take away from the authority of the
express direction as to the construction of the words “shall” and “may”.
The Court is bound to assume that the legislature when it used in the
present instance the word “may” intended that the imposition of the
penalties should be permissive as contrasted with obligatory unless
such an interpretation would be inconsistent with the context, that is,

(1) (1923) Ex. CR. 145 at 150. (2) (1913) AC. 299 at 314.
54722—2a
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would render the clause irrational or unmeaning. But there is nothing
in the context which creates any difficulty in accepting this statutory
interpretation of the word “may”. The clause is just as intelligible
with the one interpretation as with the other. So far from creating

MINISTEE oF any difficulty the interpretation which leaves it permissive appears
ATIONAL  mgre reasonable seeing that there is no exception in the clause for cases
EVENUE  where the excess has been taken either under mistake or by inadvert-

Cameron e€nce, and it is not likely that the Legislature would insist on penal-
DJ.

—

ties being enforced where no blame attached. Be this as it may, there
is nothing in the clause which will permit their lordships to depart from
the express provision of the Interpretation Ordinance stating that “may”
shall be construed as permissive.

This being the case, it is not necessary to examine the English
decisions which establish that in certain cases “may” must be taken
as equivalent to “must”. In the light of these decisions it is often
difficult to decide the point, and in their Lordships’ opinion the object
and the effect of the insertion of the express provision as to the meaning
of “may” and “shall’” in the Interpretation Ordinance was to prevent
such questions arising in the case of future statutes.

In this case I think the court is bound to assume that
when Parliament changed the wording of the section
it intended that the allowance should be permissive as
contrasted with obligatory and it must be so read unless
such an interpretation would be inconsistent with the
context, that is, render the clause irrational or unmeaning.
No such inconsistency appears in the section. Here a much
wider direction is given to the Minister than if the word-
ing were “shall be entitled to such an allowance as the
Minister may deem fair and just.” In my view the dis-
cretion extends not only to the determination of what is
a fair and just allowance but also as to whether or not,
under all the circumstances, any allowance should be made.
It may seem to be a somewhat arbitrary power but it is not
for the Court to question the wisdom of Parliament in so
enacting,

But, in fact, in this particular case the discretion of the
Minister does not seem to have been used in any arbitrary
way as will appear from a consideration of all the facts.
As I have found, the appellant is not the owner of the tim-
ber being exhausted, and has no depletable interest therein.
In addition, it has already benefited by deduction from its
income over a period of years of all costs which could pos-
sibly be called capital costs (as well as all costs of opera-
tion) and, therefore, by such deductions, has been allowed
to keep its capital investment intact. And while, appar-
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ently, the appellant had never previously claimed these 1945
deductions as depletion under section 5 (1) (a), butp. R. Frases
rather by way of depreciation or as disbursements or C°-ULT°
expenses wholly, exclusively and necessarily laid out or Miisres o
NarioNAL
expended for the purpose of earning the income, they were Rgvenue
in fact allowed. The result was that the appe]la,nt was

. . . . Cameron
eventually able to write off its full capital investment. DJ.

Moreover, there is a special situation here which
deserves comment. It sems to me that Parliament in
providing for the division of any allowance made by the
Minister between the lessor and lessee “as they agree”
may have had in mind that a lessor and lessee, both of
whom were interested in a share of such allowance, would
endeavour to reach an agreement which would reason-
ably reflect their actual respective interests in the thing
which was being exhausted. Failing such an agreement
the Minister would have had to give similar consideration
to the facts disclosed to him. But here it is to be observed
that the Province of Alberta is not subject to payment of
income tax and having no interest in claiming a part of
such allowance has indicated its consent to 99 per cent of
such allowance being made to the appellant. The result
is quite clear, namely that the appellant, having little or
no proprietary interest in the asset being exhausted and
having had all its costs already taken care of by annual
deductions would escape a considerable degree of taxation.
It is true of course that a taxpayer may take such legal
steps in managing his affairs as may avoid attracting tax
to his income. But it seems to me that situations such as
I have outlined are matters which the Minister is quite

entitled to consider in reaching any conclusion as to whether
any allowance should be made. It is apparent that he
has had them or some of them in mind and has concluded
that no allowance in this case should be made. It is
not a case where allowances had formerly been made to
operators of timber limits, holding under such an agree-
ment as this over a long period of time; the evidence
indicates that they had never been made up to 1941. In-
asmuch therefore as the Minister appears to have reached
a conclusion which, in my interpretation of his powers,
54722—2%a
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he was quite entitled to reach and the decision on which
is left to him, it is not a matter where the Court should
interfere.

Nor can I find that in exercising his discretion the Min-
ister has proceeded on any wrong principles. All the facts
necessary to determine the matter were in his possession
and it has not been shown that in reaching his conclusion
he did not follow the principles laid down for the exer-
cise of discretion in the Pioneer Laundry and other cases.

At the trial I allowed certain evidence to be given sub-
ject to later ruling as to its relevancy and admissibility.
Certain “rulings” given by the Department and published
in Gordon’s Digest of Income Tax Cases (1939) were
tendered. This digest was published by the direction of
the then Minister of National Revenue and printed by
the King’s Printer. These “rulings appear to have been
issued from time to time by the Department and sent
to the various branch offices of the Income Tax Depart-
ment as an Indication of the view taken by the Depart-
ment in certain problems; they sometimes included infor-
mation as to changes in rates of depletion and gave lists
of cases in which shareholders were entitled to depletion
allowances and other matters of a like nature. They
have received fairly wide publicity and are well known to
lawyers and accountants.

The statement of claim brings in issue the practice of
the department in regard to the administration of deple-
tion allowances; generally speaking, I think it may be
said that evidence of departmental practice is inadmis-
gible in construing a statute; but there are cases in which
it would be of assistance in interpreting an ambiguous
statute, particularly when such practice has long con-
tinued and is clearly not contrary to the Act itself. And
as the “rulings” referred to have to do with other
extraction industries mentioned in the subsection, I have

reached the conclusion that they are relevant to the issue
and should be admitted.

Evidence was also tendered as to certain special allow-
ance for sawlogs scaled in 1943 west of the Cascade Range
(in which area the appellant was not included) and as to
several allowances for depletion granted in 1945 to the
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pulp and paper 1ndustry only, to commence in the 1941 1945
period. This evidence is, I think, quite irrelevant to the p. R. Frsser
issue before me. These special allowances were made ©° L'“’
as a war measure to stimulate production of certain com- Mﬁfgf;‘ A:H
modities in certain areas and they do not affect the appel- Revexuve
lant. I recall no evidence that they were made under
Sec. 5 (1) (a), and if, as a war measure, the Minister
exercised his diseretion in a special way for certain limited
groups of the industry, I can see no reason why it must
be made applicable to all.

My conclusions, therefore, are that while the contracts
in question are leases as to the land mentioned therein,
and are contracts for the sale of goods as to the timber
purchased, that the Minister having a discretionary power,
after considering all the facts in the case to grant or with-
hold any allowances, and having exercised that-discretion
according to proper legal principles, his discretion should
not be interfered with.

The appeal is therefore dismissed with costs.

Cau:;;n
DJ.

—

Judgment accordingly.

BETWEEN:
1945

TErR EXECUTORS OF THE WILL OF THE ] —~

QOct. &

Honouvrasie PATRICK BURNS, } APPELLANTS; 1oi6

DECEASED ..t vettne i eannennenn J Jan. 9
AND

THE ROYAL TRUST COMPANY ErT AL.
ADDED APPELLANTS;
AND

THE MINISTER OF NATIONAL N
REVENUE ........ccvvnn... ESPONDENT.

Revenue—Income Tar—Income—Charitable trust—Income War Tax
Act RS.C. ¢. 97, sects. 2(h), 3(1), 4(e), 11(8), 11(4) (a)—Income in
hands of trustees—Income accumulating in trust for the benefit of
unascertained persons—Appeal dismissed.

The will of the late Honourable Patrick Burns provided for distribution
of sixty per cent of the net annual income from his Trust Estate. The
balance of forty per cent of the net annual income is to be accu-



230
1946

——r
ExEcuToRS
or Wi oF
Hon.
PATRICK
Burns
DECEASED,
ET AL.

.
MINISTER OF
NATIONAL
REVENUE

——

EXCHEQUER COURT OF CANADA [1946

mulated until the death of the last annuitant named in his will or
the death of the widow of the son of the testator, whichever should
last occur, Sixty-seven per cent of this corpus is to be distributed to
certain persons named in the will. The balance of thirty-three per
cent of the corpus is to be used for the creation and establishment of
a trust to be known as the “Burns Memorial Trust”. The net annual
income from this fund is to be distributed amongst five named
institutions.

The appeal is from the assessment for income tax in each of the years
1938, 1939, 1940 and 1941 during which years the executors trans-
ferred by book entry forty per cent of the net income of the estate
from estate income accrued to estate capital account.

Held: That the Burns Memorial Trust and the five organizations which
will eventually benefit by the income from the Burns Memorial
Trust Fund, when established, are persons within the meaning of
8. 2(1) () of the Income War Tax Act.

2. That an estate is a person within the definition contained in s. 2(1) (h)
of the Income War Tax Act, and the money received by the executors
is income within the meaning of the Income War Tax Act.

. That the income assessed in the hands of the executors is mot income
of any religious, charitable, agricultural or educational institution as
set out in 8. 4(e) of the Income War Tax Act.

[}

[y

. That the Burns Memorial Trust is not a charitable institution; it is
merely & name descriptive of the character of a certain fund and the
fact that the trust is to be administered in perpetuity does not make
it an institution.

8. That no part of the income for the taxation years in question is
income of the five beneficiaries of the Burns Memorial Trust since
it is received by and remains in the hands of the executors of the
will of deceased, during the taxation years.

APPEALS under the provisions of the Income War Tax
Act.

The appeals were heard before His Honour Judge
J.C.A. Cameron, Deputy Judge of the Court, at Calgary.

G. H. Steer, K.C. for Royal Trust Company.

E. J. Chambers, K.C. for Executors of the Honourable
Patrick Burns, deceased.

H. W. Riles, Jr., J. G. McEntyre and N. D. McDermid
for respondent.

The facts and questions of law raised are stated in the
reasons for judgment,
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CamzroN, DJ., now (January 9, 1946) delivered the E’i‘j

following judgment: ExXECUTORS

This case has to do with four appeals from assessment oF VIX(I,LL o

made in respect of the appellant’s income for the years EATRICK

B
1938, 1939 and 1940, dated March 17, 1942, and in respect vacease,
of the income for 1941, dated November 19, 1943. B
MiNisTER OF

Notices of Appeal were duly given and the decision Namowar
of the Minister in respect of all said assessments was Revesue
delivered on June 5, 1944, and is in part as follows: Cail)n;mn

The Honourable the Minister of National Revenue having duly con-
sidered the facts as set forth in the Notices of Appeal, and matters there-
to relating, hereby affirms the said Assessments on the ground that all
the income accumulating in the hands of the executors is taxable in their
hands under the provisions of Subsection 2 and paragraph (a) of Subsec-
tion 4 of Section 11 of the Act; that no part of the said income is the
income of any religious, charitable, agricultural or educational institu-
tion within the meaning of paragraph (e) of Section 4 of the Act. There-
fore on these and related grounds and by reason of other provisions of
the Income War Tax Act the said Assessments are affirmed.

The appellant served Notice of Dissatisfaction on June
30, 1944, and by the reply of the Minister, dated July
28, 1944, the said assessments were affirmed and these
appeals now follow.

The appellants are the present executors of the will
of the Honourable Patrick Burns, late of the City of
Calgary, who died on the 24th day of February, 1937.
On May 4, 1937, probate of his will, dated January 15,
1932, and of a codicil dated March 4, 1933, was granted.
The will is a lengthy one and Exhibit 2 is a certified
copy thereof. A chief beneficiary named in the will was
his son who, however, predeceased the testator, leaving
a widow but no issue. By reason of these facts it is not
necessary to consider many of the clauses in the will, but
careful attention must be given to a number of its pro-
visions.

At the trial, by consent, I added The Royal Trust
Company as party appellant; and pursuant to applica-
tion made at the trial and upon filing consents later
I added as additional appellants the five organizations
and funds hereinbefore named, in order that all parties
interested in the appeal should be before the Court.
Such consents have now been filed.
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Substantial testamentary provision was made for the
widow of the testator’s son, but, prior to the testator’s
death, an order was made by Mr. Justice Ewing, of the
Supreme Court of Alberta, on December 21, 1936, on the
application of the then guardians of the testator, which
provided for a monthly payment of $350 to the son’s

MINISTER or widow during her lifetime upon her releasing all her

NATION.
REVENUE

Ca-.x_n;;'on
DJ.

—

interest in her husband’s life insurance policies and waiv-
ing any benefits to which she might be entitled under the
will of the testator. Such a release was executed on
January 18, 1937. In order to take care of this liability
the executors have appropriated the sum of $145,000,
which has been administered separately from the gen-
eral estate. Following the death of the testator a further
and final settlement was made with the son’s widow
which provided for an additional monthly payment to
her of the sum of $150 during her lifetime in considera~
tion of certain releases, and this was approved by the
Court on June 21, 1938. This last mentioned amount
is provided for by the executors out of the general rev-
enue of the estate in the same manner as the other
annuities later to be referred to.

All the specific legacies in the will were paid or trans-
ferred by the executors on or before February 24, 1939,
and it is understood that all succession duties and debts
were duly paid.

By paragraph 20 of his will, the testator bequeathed
to the Children’s Shelter at Calgary certain preference
shares of a par value of $5,000, and .provided that if there
were no such institution, the bequest should be used as
a nucleus of a fund for establishing such an institution,
or alternatively, for the establishing of a fund to be
administered by the City for the benefit of the poor,
indigent and neglected children.

By Section 21 a similar bequest was made for a fund
for the benefit of widows and orphans of members of the
Police Force of the City of Calgary, and by paragraph 22
a similar bequest was made for the benefit of widows and
orphans of members of the Fire Brigade of the City of

Calgary.



Ex.CR.] EXCHEQUER COURT OF CANADA 233

It appears that at the time of the testator’s death no Bﬁ
such institutions as those refererred to were in existence Exrcurors
but by order of Mr. Justice Ewing, of the Supreme Court °F Ji& oF
of Alberta, dated December 11, 1939, and filed as Exhibit Parscx
8 herein, schemes for the establishment and administra- pecase,
tion of each of the said funds were established and  *7 *-
approved and trustees thereof appointed. It is under- Mmsrer or
stood that the bequests above referred to have been paid JmoNas

to such trustees. —

Cameron

By paragraph 30 of his will the testator directed “that D7
my trustees shall stand possessed of “my trust estate”
and the income therefrom and all parts thereof, Upon
Further Trust” and then followed gifts of certain annui-
ties. Some of the annuitants predeceased the testator
and one has since died and the funds necessary to meet
the remaining annuities are provided out of the general
income from the trust estate. These annuities directed
by the will and the second annuity payable to the son’s
widow, total a relatively small portion of the total income
from the trust estate.

Paragraph 35 of the will contains a further direction
that in the event of the testator’s son having predeceased
the testator, or should he survive the testator, but die
without leaving lawful issue, but leaving a wife surviving,
(as was actually the case) and subject to the provisions
thereinbefore mentioned as to the payment of annuities,
the trustees should stand possessed of the trust estate,
including the accumulations thereof and additions there-
to upon further trusts:

(a) To allow the use of a residence and the upkeep
thereof to his son’s widow, and

(b) to pay her an annuity of $15,000.

Both of these provisions are now of no effect due to the
settlements made with the said widow as heretofore men-
tioned. Following these provisions for his son’s widow
the testator in said paragraph 35 further provided:

And I Further Direct my trustees to hold “my trust estate” and to
appropriate sufficient of the same or of the investments thereof to
insure an annual income therefrom sufficient to pay and discharge the
annuities then outstanding and hereinbefore given and bequeathed by
this my will, and to hold “my trust estate”, including the accumulations
thereof and the additions thereto by reason of the deaths of annuitants
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or otherwise until the death of the last of the annuitants 0 whom I
have bequeathed annuities by this my will or the death of the widow of
my said son, Patrick Thomas Michael Burns, whichever shall last happen
and subjeet to prior payment of the said annual income of fifteen thou-
sand dollars ($15,000) per annum to the widow of my said son during all
the days of her life which she shall survive my said son and during the
period aforesaid, Upon Further Trust To Pay:—
and then followed provision for payments to certain
nephews and nieces aggregating 60 per cent of the net
annual income derived from his trust estate. Distribu-
tion of these percentages has been made in each of the
years referred to. The final sentence in paragraph 35
is important and is as follows:

And, until the death of the last annuitant to whom I have be-
queathed an annuity by the terms of this my will, or the death of the
widow of my said son, whichever shall last happen, to snvest the surplus,

if any, of such annual income in the names of my trustees as part of
the capital of “my trust estate” at compound interest.

From the above it will be seen that 40 per cent of the
net surplus income of the trust estate is to be accumu-
lated until the death of the last annuitant or of the son’s
widow whichever shall last occur.

Paragraph 36 of the will is as follows:

And I Further Direct that upon the death of the last of the annui-
tants to whom I have bequeathed annuities in this my will or the death
of the widow of my said son, whichever shall last happen and if my
said son, Patrick Thomas Michael Burns, shall have predeceased me, or
having survived me, shall have died without leaving lawful issue, that
my trustees shall stand possessed of “my trust estate” with all accumu-
lations thereof and additions thereto and the whole thereof to hold
Upon Further Trust to distribute the same as follows:—

Subsection (a)—This section provides for distribution to
the persons therein named of 67 per cent of the corpus of
the estate then remaining and need not be dealt with
in further detail. Then follow in paragraph 36 the
clauses which are particularly relevant to this matter:
And Upon the Further Trust to pay and convey the rest, residue
and remainder of “my trust estate” unto The Royal Trust Company
for the creation and establishment of a trust to be known as the “Burns
Memorial Trust”’ to be administered by it as trustee at its office in the
City of Calgary, in the Province of Alberta, and the net amnual income
therefrom to pay and distribute anuually in equal shares thereof amongst
the following:—
(1) The Father Lacombe Home at Midnapore in the Province of
Alberta.
(2) The branch of the Salvation Army, having its Headquarters at
the City of Calgary, in the Province of Alberta.
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(3) The Children’s Shelter carried on under the auspices of the said
City of Calgary, towards which I have bequeathed fifty (50)
4 per cent non-voting, non-cumulative, redeemable preference
shares in the capital stock of Burns Foundation (Limited) by
this my will.

(4) To the fund established for the benefit of Widows and Orphans
of Members of the Police Force of the City of Calgary, towards
which I have bequeathed fifty (50) 4 per cent non-voting, non-
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cunulative, redeemable preference shares in the capital stock of MINISTER OF

Burns Foundation (Limited) by this my will.

(5) To the fund established for the benefit of Widows and Orphans
of Members of the Fire Brigade of the City of Calgary, towards
which I have bequeathed fifty (50) 4 per cent non-voting, non-
cumulative, redeemable preference shares in the capital stock of
Burns Foundation (Limited) by this my will.

This last clause of paragraph 36 therefore provides for
the final distribution of 33 per cent of the corpus of the
trust estate remaining in the hands of the executors at
the date of death of the last of the annuitants or of the
song’s widow, whichever shall last occur. Certain of the
annuitants and the son’s widow are still alive.

For the appellants it is contended that 33 per cent of
40 per cent of the income accumulating in said estate in
each of the said years accumulates for the benefit of the
Burns Memorial Trust and that the Burns Memorial
Trust is a charitable institution; that the institutions
beneficially entitled to the Burns Memorial Trust were
named in the will and definitely ascertained as benefici-
aries at the date of the testator’s death; that the shares
of income and capital so bequeathed to the said bene-
ficiaries vested immediately upon the death of the said
testator, that they are charitable institutions and there-
fore the said 33 per cent of 40 per cent of the income
being accumulated as aforesaid was exempt from taxa-
tion by virtue of Section 4 (¢) of the Income War Tax
Act, which is as follows:

Section 4. The following income shall not be lable to taxation here-

under:

(e) The income of any religious, charitable, agricultural and educa-
tional institution, board of trade and chamber of commerce, no
part of the income of which inures to the personal profit of,
or is paid or payable to any proprietor thereof or shareholder
therein.

It is also to be noted that by the order of Mr. Justice

Ewing, dated 11th of December, 1939 (Exhibit 8) it was
ordered that according to the true construction of the last
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1946 will and testament of the deceased the legacies contained
Exmcorors D paragraphs 20, 21 and 22 of the said will constituted
oF W““‘ oF good and valid charltable bequests; and further, that

%‘;:g;’: under that portlon of paragraph 36 of the said will by
peceasen, Which the remaining 33 per cent of the residue of the

EvaL trust estate was payable to the Royal Trust Company
Mmister or for the creation and establishment of a trust to be known
NATONAL  gg the Burns Memorial Trust and for the distribution
Comaron of the income to The Father Lacombe Home, the Salva-

tion Army, the Children’s Shelter, the funds established
for the benefit of widows and orphans of members of the
Police Force and the Fire Brigade of the City of Cal-

gary, were good and valid charitable bequests.

The organizations known as The Father Lacombe
Home at Midnapore and the branch of the Salvation
Army at Calgary, were in existence at the time of the
testator’s death. It was admitted by all parties that
the executors’ accounts for each of the said years were
duly filed in the proper Court and approved of; copies of
these accounts and orders are filed as Exhibit 9.

In the statement of agreed facts filed at the hearing
paragraph 10 is as follows:

In each of the years 1938 to 1941 inclusive of the total net income of
the estate 60 per cent thereof was paid out by cheque to the nephews
and nieces named in sub-paragraphs (a) to (e), inclusive of paragraph
35 of the will, as found on pages 31 and 32 thereof, and the remaining
40 per cent was transferred by book entry by the executors from the
estate income account into the estate capital account as shown on the
accounts filed as exhibits. The books of account of the executors show
that they have made no segregation or allocation of the said 40 per
cent of the net income as between the individuals entitled to 67 per cent
thereof under paragraph 36, sub-paragraph (a) of the will, and the party
or parties entitled to the remaining 33 per cent thereof under the last
paragraph of the said paragraph 36.

In order to succeed the appellants must come within
the provisions of Section 4 (¢) (supra). They must
show not only that the amounts in question in each year
are income but also income of charitable institutions as
deseribed in the subsection.

“Income” is defined in Section 3.1. as “annual net profit
or gain or gratuity...... directly or indirectly received by
a person...... ” “Person” is defined in Section 2.1. (h)
as—
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“person” includes any body, corporate and politic, and any association or 1946
other body, and the heirs, executors, administrators and curators, or other E —
legal representatives of such person, according to the law of that part of XECUTORS

W
Canada to which the context extends. . H(?n‘rr.‘ -

P.
I am satisfied that the Burns Memorial Trust and the five ﬁgﬁﬁsx
organizations which will eventually benefit by the income "oy 4"

from the Burns Memorial Trust Fund, when established, MiNIeER o

are “persons” within the meaning of the above definition. Naronat
In this Court it was held in the case of Capital Trust Cor- REVENUE

poration et al v. Minister of National Revenue (1) that the CMB?OD

Income War Tax Act assesses income for the year in =2

which it is received, irrespective of the period during

which it is earned or acerues due. This judgment was

affirmed in the Supreme Court of Canada (2). But as

pointed out by Davis J. at p. 196, section 11 had no

application to the facts of that case inasmuch as it re-

lated only to income of a beneficiary or trust. This sec-

tion relates to income from estates or trusts and provides

that income for any tazation period includes income ac-

cruing to the eredit of a taxpayer whether received by

him or not during such period. The words “aceruing

to the credit of* would seem to imply that the amount

is actually made available for disposal by the taxpayer.

Section 2.1. (k) defines taxpayer as including any per-

son whether or not liable to pay the tax.

Does the “income” here sought to be declared exempt
from taxation partake of the nature or characteristics
of income as defined in the Act? The Act provides for a
scheme of taxation based on the annual net profit or
gain. Section 9 is the charging section and provides for
the levy upon the income during the preceding year (i.e.
calendar year). Section 11(1) refers to the taxation
period—the calendar year.

An estate is a “person” within the definition contained
in section 2(h). It is therefore taxable upon its income
but may charge as proper deductions amounts paid to
or which accrue to or are credited to any beneficiary
and such amounts are then taxable in the hands of the
beneficiaries; but in the event of such beneficiary being
such an institution as is described in section 4(e) no
tax would be payable by such recipient.

(1) (1936) Ex. C.R. 163. (2) (1936) S.C.R. 192
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to or received by the beneficiaries but was accumulated.
Was it then received indirectly or did it accrue to the
beneficiaries? Reference is made to the case of St. Lucia
Usines and Estates Company v. St. Lucia Colonial Treas-

MiNistar o Urer (1) where Lord Wrenbury said at p. 512 “The words
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Revenug

Cameron
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Income arising or accruing’ are not equivalent to the words
‘debts arising or accruing’. To give them that meaning is
to ignore the word ‘income’. The words mean ‘money
arising or accruing by way of income’. There must be a
coming in to satisfy the word ‘income’”.

In the present case so far as the beneficiaries are con-
cerned there was ‘“no coming in” in any of the relevant
years and there was no “arising or accruing by way of in-
come”. The Burns Memorial Trust will never receive it as
income but as corpus; and the five named beneficiaries will
never receive the income for any of the relevant years in
any form. They will merely receive shares in the income
earned on such corpus at some time in the future. The
income in question for the years mentioned will never,
as income, be available for any charitable institutions.
It has been capitalized in accordance with the terms
of the will.

I am, therefore, of the opinion that the income here
assessed in the hands of the executors is not “income”
of such an institution as is referred to in Section 4 (e)
of the Act. (Reference may be made to the case of
Inland Revenue Commissioners v. Blackwell, later
referred to).

In my view of my finding as above it might not be
necessary to deal with other matters raised by the appel-
lants and respondent but they are of importance and
should, I think, be considered.

Are the ultimate beneficiaries of this portion of the
income charitable institutions such as are referred to in
Section 4 (¢)? The Royal Trust Company to which the
accumulated corpus will eventually be turned over is
obviously not a charitable institution. It is merely the
trustee of a fund and will invest it and turn over the
income therefrom in equal proportions to the five named

(1) (1924) AC. 508.
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organizations. The trust which it administers is admit- 1946
tedly a charitable trust but that is not the same 88 & Exmcoross
charitable institution. Reference may be made to the °F Wit oF
case of Minister of National Revenue v. Trusts and Quar- Pareick
antee Company (1) where Lord Romer stated at p. 149 ,,3‘;;‘;‘;,
“had the Dominion Legislature intended to exempt from BE AL

taxation the income of every charitable trust nothing Mimvmsres or

would have been easier than to say so”. TRATIONAL
In the same case consideration was g1ven to the words o ——
“charitable institution”. At p. 149 it is stated: DJ.

It is by no means easy to give a definition of the words “in
tution” that will cover every use of it. Its meaning must always de-
pend upon the context in which it is found. It seems plain, for
instance, from the context in which it is found in the subsection
in question that the word is intended to connote something more than
& mere trust.

Counsel for the appellants urged on me strongly that
applying this text to the instant case something more
than a mere trust here existed—that it was also a
“Memorial Trust” to do honour to a well known West-
erner and having charitable objectives and that there-
fore it was a charitable institution.

Lord Romer in continuing his judgment said further:

In view of the language that has in fact been used, it seems
to their Lordships that the charitable institutions exempted are those
which are institutions in the sense in which boards of trade and cham-
bers of commerce are institutions, such, for example, as a charity
organization society, or & wsociety for the prevention of cruelty to
children, The trust with which the present appeal is concerned is an
ordinary trust for charity. It can only be regarded as a charitable
institution within the meaning of the ‘subsection if every such trust is
to be so regarded, and this, in their Lordships’ opinion, is impossible.
An ordinary trust for charity is, indeed, only @ charitable institution
in the sense that a farm is an agricultural institution. It is not in
that sense that the word institution is used in the subsection.

In my view the fact that the charitable trust is also
designated as a memorial trust does not make the Burns
Memorial Trust a charitable institution. The word
“Memorial” is merely descriptive of the fund. The Burns
Memorial Trust is nothing more than a name attached
to a fund; it is not a charitable institution. The fund in
due course will be the source of income for five organi-
zations but neither the fund nor its trustees has any
charitable functions. It is in no sense an organization

(1) (1940) AC. 138.
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devoted to charitable purposes. It is merely a name
descriptive of the character of a certain fund, naming its
founder, honouring his memory, and indicating that it
is a trust. It falls far short of being a charitable insti-
tution. It holds no assets and distributes no funds, all
these functions being performed by The Royal Trust Com-
pany. Everything that is to be done in connection with
the administration of the 33 per cent of the residue is to
be done by The Royal Trust Company and nothing is to
be done by the Burns Memorial Trust. It is clearly a
name and nothing more. The fact that the trust is to be
administered in perpetuity, does not, I think, make it an
institution, such as is contemplated in the section, any
more than it would be if established for a specific number
of years.

See also the case of Cosman’s Trustees v. Minister of
National Revenue (later referred to) in which it was held
that the Nova Scotia Trustees of a fund established by
a will did not constitute a charitable institution within the
meaning of section 4 (e) so as to render the income exempt
from taxation.

The appellants alternatively argue that the five organi-
zations which will eventually receive the income from the
Burns Memorial Trust are charitable institutions. It is
true that they are the organizations which will be paid the
income of the trust. But holding as I have done that no
part of the income for any of the relevant years will at
any time reach the beneficiaries as income, it is quite
unnecessary for me to determine this point and I make no
finding in regard thereto.

A further argument of the appellants was that this
income vested in the persons entitled to it a morte testa-
toris and I was referred to the well known case in the
Privy Council of Brown v. Moody (1). I doubt very
much whether the principles there laid down are applic-
able in the instant case inasmuch as the intervening
annuities constitute a charge on all the estate, principal
as well as income, and it is conceivable that the execu-
tors might have to use all the interest and even resort to
the principal at some later date to meet them. The
beneficiaries, therefore, had no absolute right in the

(1) (1936) 2 A.E.R. 1695.
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trust estate until the death of all of the annuitants and %
the son’s widow. See Bowen v. Inland Revenue Com- Exrcurops
missioners (1). And, while it could be said that they °° W‘“‘ oF

have an interest in the income of the years in question %mcx
inasmuch as it may eventually form part of the corpus ppcmsm,

of the trust, no part of that income will ever be received ET AL.

by them in any form. mesm oF
The question of vesting or non-vestmg of the income Rmvg%%

in the five named organizations is in my view of no =
importance in this case because of my finding that the DJ.
income in the years 1938 to 1941 was not income of a =
charitable institution in any of those years. Upon that
question it is therefore quite unnecessary to pass any
opinion.

Reference may be made to the case of Inland Revenuc
Commissioners v. Blackwell (2) where Rowlatt J. said

at p. 362:

The first point which Mr. Latter makes is that it does not matter
whether the interest which the eldest son takes under the will is
vesbed or contingent, because, even assuming that this specific bequest is
vested in the eldest son, just as the shares in the residue are vested
in all the children under the other part of the will, still, inasmuch as
there is a trust to accumulate a fund during the infancy of the eldest
son, subject to a power to the trustees to apply such sum as they think
proper for his maintenance, the part of the income which is accumu-
lated is not the income of the minor. It is a very important point, but
I have come to the conclusion that he is right. It is perfectly true to
say, as Mr. Harman did, that in a case of that kind the income must
come to the infamt in the end if the interest which he takes is a vested
interest: but in my judgment it will not come to him as income; it
will come to him in the future in the form of capital. The trustees
are directed to accumulate the surplus income, and they are bound
to comply with that direction and to accumulate it. It is income which
is held in trust for him in the sense that he will ultimately receive
it, but it is not in trust for him in the sense that the trustees have to
pay the income to him year by year while he is an infant, All the
minor can get while he is an infant is such amount as the trustees
allow for his maintenance. I think that view of the case is supported
by what was said in Inland Revenue Commissioners v. Wemyss (1924)
S.C. 284; 61 SLLR. 262. In my judgment it is fallacious to look into
the future and say: This fund that is being accumulated is for his
benefit and he will get it all, What you have to do is to ask, whether
the surplus income that is accumulated is the annual profits and gains
of the year of this infant now? I do not thirk it is.

For the same reason I shall not deal with another argu-
ment of the appellants, namely, that while the executors
did not in fact appropriate any portion of the trust estate

(1) (1937) 1 AER. 607 at 612. (2) (1924) 2 KB. 351.
54722—3a
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1946 for the purpose of meeting the annuities as may seem
Exzcutons t0 have been required by the will, that actually they did
OF VE‘[’;I&L. OF 80 in substance. This submission was based on the

Pammick  judgment of the Appellate Division of the Supreme Court
poonNs of British Columbia in Hamilton v. Hart (1). That

BT AL. judgment indicated that where there was a duty to
anxsmn or appropriate, the estate should be administered as though
ggg‘l’;‘;‘g it had been appropriated although in fact the executor
= had not done so. It is to be observed, however, that para-

graph 30 of the will is the one which provides, inter alia,

—  for payment of the annuities and the direction there to

the trustees is “And I further direct that my trustees shall
stand possessed of my trust estate and the income there-
from and all parts thereof Upon Further Trust”. That
is in fact what the trustees have done. They have
appropriated the entire estate for the purpose of meeting
the annuities. I must assume that they were quite
entitled to.do so in view of the above instructions, not-
withstanding the later direction to appropriate as stated
on page 31 of the will (Exhibit 2).

The annuities created by the will are charged on all
the income and corpus of the trust estate; and the
annuity of the son’s widow established by the Court is
a charge against the net income of the estate. In the
case of Blake-Berry v. Geen (2) Farwell J. said: “Prima
facie when residue is given subject to annuities, the annui-
ties are charged on the whole of the residue.” This judg-
ment was affirmed in the House of Lords (3).

The respondent also relies on section 11 (4) (a) as

follows:

Income received by an estate or trust and capitalized shall be tax-
able in the hands of the executors or trustees or other like persons
acting in a fiduelary ecapacity.

The last paragraph in clausé¢ 35 of the will is as follows:

And until the death of the last annuitant to whom I have be-
queathed an annuity by the terms of this my will or the death of the
widow of my said son, whichever shall last happen, to invest the
surplus, if any, of such annual income in the names of my trustees
as part of the capital of “my trust estate” at compound interest.

The terms of section 11 (4) (a) are clear and unam-
biguous, and, so far as I am aware, permit of no excep-
tion. The general scheme of the Act is to tax all incomes

(1) (1919) 2 W.W.R. 164. (3) (1938) 2 AER. 362,
(2) (1937) 1 AER. 742.
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(save as excepted in the Act) in the hands of the recipi- 1946
ents. This subsection provides for the taxation in the EXEC0T0RS
hands of the trustees of capitalized income. This section °F EVIZ)I;:‘L oF
itself in my view is a complete answer to the appellants’ Parricx

claim in respect of the years 1940 and 1941, the section ppcpism,
having been added to the Act in 1940. BL AL
Counsel for the respondent admitted that for the years Mﬁﬁg’f\xﬂ il
1938 and 1939 he could not succeed on this point as the Revenve
section then read. Cameron

The respondent further relies on Section 11 (2) of the DJ.

Act which in part is as follows:

Income accumulating in trust for the benefit of unascertained per-
sons, or of persons with contingent interests shall be taxable in the
hands of the trustee or other like person acting in a fiduciary capacity,
as if such income were the income of a person other than a corpora-
tion * ¥ %

As pointed out by the late President of this Court in
McLeod v. Minister of National Revenue (1) (affirmed
in the Supreme Court of Canada) (2), the general scheme
of the Act is to tax all incomes save such as are specially
exempted. Section 11 (1) makes it clear that the bene-
ficiary of a trust is liable to tax on income accruing to
his credit whether received or not during the taxation
period. Subsection 2 was meant apparently to make
clear where income should be taxed when it was accumu-
lating for unascertained persons or for persons with con-
tingent interests or in other words where it was not
accruing annually to the credit of known beneficiaries.
And he used these words, p. 110:

I think the words “contingent interests” were intended to cover the
case where no person had a present and ascertained interest, in the
income for any taxation period * * *

Further the words of a statute, when there is a doubt about their
meaning, are to be understood in the sense in which they best har-
monize with the subject of the enactment, and the object which the
legislature has in view. Their meaning is found not so much in a strictly
grammatical or etymological propriety of language, nor even in its
popular use, as in the subject or in the occasion in which they are
used, and the object to be attained. If there are circumstances in the
Act showing that the phraseology is used in a larger sense tham its
ordinary meaning, that sense may even be givenm to it. Maxwell on
Statutes at page 95. In dealing with matters relating to the general
public, statutes are presumed to use words in their popular semse. If
the object of an enactment had reference to the subject of wills, or the
distribution of property, the word “contingent” might possibly be con-

(1) (1925) Ex. CR. 105 at 110. (2) (1926) S.CR. 457.
54722—31a *
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strued to have a different meaning than the same word would have in a

— general statute, such as is under consideration, where it should, I think,
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be construed in a popular and not technical sense.

I have no doubt that the income accumulated by the
trustees in the year in question, and which, unless it is
used in later years for the purpose of meeting annuities,

mema or Will form part of the fund, the income on which will be
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—

distributed by the trustees of the Burns Memorial Trust
for the benefit of poor, indigent and neglected children,
and for the benefit of widows and orphans of members
of the Fire Brigade and of the Police Force of the City
of Calgary, is income accumulating in trust for the benefit
of unascertained persons. Reference may be made to
the case of Cosman’s Trustees v. Minister of National
Revenue (1) affirmed in the Supreme Court of Canada
(2); and the case of Minister of National Revenue v.
Trust and GQuarantee Co. (3). Further I do not think
that liability for the tax under Section 11 (2) of the Act
can be avoided by intervening a body of trustees between
the executors of a testator’s will and the ultimate bene-
ficiaries of a charitable trust created under that will.

There remains for consideration therefore only the
question as to whether for the years 1938 and 1939 the
income which was said to have accumulated for the benefit
of the Father Lacombe Home and the branch of the Sal-
vation Army at Calgary is liable to tax. It must be kept
in mind that the prior annuities are charged on the whole
of the net estate—both principal and interest—and that
there is always the possibility that the executors in order
to meet the annuities might have to resort to part or all of
the accumulated income. In the McLeod case (supra)
Newcombe J. said in the Supreme Court of Canada, p. 470:

It is uncerfain at present who is to have or enjoy the income, and
it is for that very state of uncertainty that I think the clause, in its
application to this case, is intended and apt to provide * * * In a
sense of course all beneficlaries of a frust are ascertained when the
trust is created, because it is essential that they shall be capable of
ascertainment from the provisions of the frust; but, where the income
is to accumulate and become payable in the future, and the ascertain-
ment of the beneficiaries is subject to events which may happen in the
interval, the beneficiaries are, mevertheless, for the purpose of the
statute, unascertained.

(1) (1941) Ex. CR. 33. (1941) (2) (1941) 3 DLR. 224
2 DLR, 218 (3) (1940) AC. 138
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It would therefore seem that even these two organiza- 1946
. “ 3 ,, - - 3 ‘_V_J
tions are “unascertained persons” within the meaning of Execorors

i w
section 11 (2). o WiLL or

I have reached the conclusion therefore that the income Pﬁg‘l}gg
of the appellant in the years 1938-1939, now in question, prcrasep,

was subject to tax under the provisions of section 11 (2). BT AL.

v.

It follows from what I have stated above that all of the Ml{}‘:;'lf)‘;““f’
income received by the appellant in each of the years 1938, Raevenus
1939, 1940 and 1941, and which is the subject of these Cameron
appeals, is subject to tax. D_«J-‘

The appeal is therefore dismissed. The costs of all parties
appearing on the appeal will be payable by the estate
of the Honourable Patrick Burns, deceased, forthwith
after taxation; the costs of the executors to be taxed on
a solicitor and client basis.

Judgment accordingly.

BETWEEN: ) Eﬁ

THOMAS D. TRAPP............... ApprLranT. DoPh %

AND Jan 30

THE MINISTER OF NATIONAL) . o
REVENUE ...oeooveeneneennn, f

Revenue—Income Tax—Income War Tax Act, RS8.C. 1927, c. 97, ss. 8,
&(b), 6(a), 6(b), 6(d), 9, 11, 47—Basts of taxability is income received
—Taxpayer has no right to file returns end be assessed on accrual
basis—Minister has no authorily to permit tarpayer to file returns on
accrual basis or to assess on such basis—“Disbursements or expenses
not wholly, exclusively and necessarily laid out or expended for the
purpose of earning the income”—Unpaid interest on mortgage not
deductible under s. 6(a)—Payment on account of capital—S. 6(b) an
exception to s. 6(b)—Onus on taxpayer to show that this case comes
within an exempling provision—Interest on borrowed capital used in
the business to earn the income deductible only tf paid.

The appellant owned property subject to a mortgage on which there was
a garage building. He leased the building, and included the rental
from it in his income tax return, but sought to deduct interest
on the mortgage which was payable but had not been paid. The
Minister disallowed the deduction of the unpaid interest.

Held: That the basis of taxability under the Income War Tax Act is
that of income received. Capital Trust Corporation Limited v. Min-
sster of National Revenue (1936) Ex. CR. 163; (1937) S.CR. 192
followed.
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2 That a taxpayer is not entitled, as a matter of right, under the Income
War Tax Act as it stands to elect whether he shall file his ineome
tax returns on an accrual rather than on a cash basis and be assessed
for income tax accordingly. He is liable to tax only on the net
profit or gain or gratuity that he has received, either directly or
indirectly, ascertained by deducting only disbursements or expenses
made or paid out from gross income reeeived and has no legal right
to be taxed on any other basis.

3. That there is no authority, under the Aect as it stands, for the practice
of the taxing authority to permit taxpayers in certain classes of cases
to file their income tax returns on an accrual rather than a cash basis
if they so elect and indicate such election and to assess them for
income tax on such basis and that the Minister has no power under
section 47 to permit such practice.

4. That section 5(b) allows the deduction of interest on borrowed capital
used in the business to earn the income only when the interest has
been paid; and that no deduction is allowed in respect of unpaid
interest, even although it has become payable or is accruing from
day to day.

APPEAL under the provisions of the Income War Tax
Act.

The appeal was heard before the Honourable Mr.
Justice Thorson, President of the Court, at Vancouver.

Hon. J. W. de B. Farris K.C. and J. L. Lawrence for
appellant.

Dugald Donaghy K.C. and H. H. Stikeman for respon-
dent.

The facts and questions of law raised are stated in the
reasons for judgment.

THE PRESIDENT, now (January 10, 1946) delivered
the following judgment:

This appeal raises two important related questions;
one, whether a taxpayer is entitled, as a matter of right,
under the Income War Tax Act, R.S.C. 1927, chap. 97,
to file his income tax returns on an accrual rather than
a cash basis of accounting, if he so elects, and to be
assessed for income tax thereon; and the other, whether
the Minister has power to permit a taxpayer to file his
returns on such basis and assess him accordingly.
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The appellant resides in New Westminster, British 1946
Columbia. On February 13, 1931, he purchased certain Trare
lands and premises in that city from The T. J. Trapp ynoerms or
Company, Limited, which had gone into voluntary liqui- NamoxaL

. NaTioNaL
dation, and on the same day executed a mortgage of Revenue
$106,000 in favour of the liquidator to secure the amount  ~=- -
of the purchase price and interest thereon at the rate —
of 5 per cent per annum. On February 28, 1931, the liqui-
dator assigned this mortgage to the shareholders of The
T. J. Trapp Company, Limited, in proportion to their
holdings of shares in it, the amount to which the appel-
lant was entitled being $30,000. This was applied on the
principal of the mortgage, leaving the appellant the
registered owner of the property subject to a mortgage of
$76,000. On the premises there was a garage building
which was rented to Trapp Motors Limited. The appel-
lant was entitled to the rentals from this building and
liable for payment of the mortgage and the interest
thereon. In his income tax return for the year ending
December 31, 1940, he included the rental income from
the garage building but claimed as an item of expense
the sum of $3,800 as one year’s interest on the mortgage,
although as a matter of fact he had not paid it. At the
trial he stated that the last payment of interest made
by him was on January 10, 1938, and explained that his
reason for not paying the interest was that he did not
have it and that he was working out a plan of settlement
for cash and kind with the shareholders of The T. J.

Trapp Company, Limited, who were entitled to the mort-
gage. On the assessment this sum of $3,800 was disallowed
and added to his stated income.

An appeal from this assessment, confined to the ques-
tion of disallowance of the unpaid interest, was taken to
the Minister. In his notice of appeal the appellant
claimed that the sum of $3,800 was the mortgage interest
which accrued during the taxation year in respect of prop-
erty, the income of which was taxed under the Act, and
was an expense, wholly, exclusively and necessarily pro-
vided for the purpose of earning the income; that his return
of income for the taxation year 1940 was on an accrual
basis; that he had always made his return of income on an
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accrual basis and elected to continue on that basis; that
the disallowance of the sum of $3,800 was unreasonable

Mlms'ma or 30d not in accordance with the Income War Tax Act, and

NATIONAL
REVENUE

Thorson P.

—_—

not in the discretion of the Minister, or, alternatively, an
improper exercise of diseretion by him. In his decision on
the appeal the Minister affirmed the assessment on the
grounds that the mortgage interest was not actually laid
out or expended for the purpose of earning the income
within the meaning of section 6 (a) of the Act; that there
is no provision in the Act permitting the taxpayer to elect
to be taxed on an accrual basis; and that under section 47
of the Act the Minister shall not be bound by any return
or information supplied by or on behalf of a taxpayer and,
notwithstanding such return or information, the Minister
may determine the amount of tax to be paid by any person.

In his notice of dissatisfaction, the appellant set forth
further grounds of appeal, namely, that having adopted
a return of income on an accrual basis he was justified in
continuing that system and was not prohibited from so
doing; that the sum of $3,800 was properly deductible
on an accrual basis; that it was deductible under section
5 (b) as interest on borrowed capital used in his business
to earn the income; and that section 47 did not authorize
the Minister to determine the amount of the tax payable
by the appellant on any basis other than as set forth in
the Income War Tax Act.

In his statement of claim the appellant put forward
still another claim, namely, that his return of income
for the taxation years previous to 1940 was on an accrual
basis and such method was accepted and ratified by the
Minister. This was denied by counsel for the respon-
dent. At the trial, evidence was given that the income
tax returns of the appellant for 1938, 1939 and 1940 had
in fact been made on an accrual bagis, and I accept this
evidence. But there is nothing to justify the allegation
that this method was accepted and ratified by the Min-
ister. In the return for 1940, which was the only one
before the Court, there is nothing to indicate that it was
made on an accrual basis. Indeed, quite the reverse is
the case. Item No. 23 on page 2 is headed “Gross In-
come from Rentals (give amount received from and
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address of each property” and under this there is entered 1946
“net—as per statement attached” $2,179.42). This is Traee
a clear statement that the net income had been “received” yp o: 0 oo
and there is nothing on the statement attached to show I}%ﬁ%ﬁ
that it is made on an accrual basis and that the interest = ——
was not paid. In my opinion, any one looking at the Thoron P.
return by itself would certainly conclude that it had

been made on a cash basis, and there was nothing in it

to lead the Minister to think otherwise.

It was argued for the appellant that section 3 of the
Income War Tax Act defines income for the purposes of
the Act as meaning “annual net profit or gain or gra-
tuity”’; that what is “net” profit or gain must be ascer-
tained by the application of the recognized principles of
good business and accountancy practice; and that the
deduction of the interest on the mortgage, although it
had not been paid, was justified by such principles. It
may well be that the deduction of the interest, although
unpaid, was in accord with good business and account-
ancy practice on the ground that the interest accrues
from day to day and that accounting on an accrual basis
in such a case as this more clearly reflects the true net
profit or gain position of the appellant than accounting
on a cash basis would do. But it is well established that
for income tax purposes accountancy practice, however
sound it may be, must give way before the provisions of
the Income War Tax Act, and that if there is any conflict
between them the provisions of the Act must prevail.
The Act makes no reference either to the cash or to the
accrual method of accounting and gives the taxpayer no
right of election between them. Nor can it be said that
the Act is a scientific document or that what is truly
net profit or gain from an accountant’s point of view
is necessarily the same as taxable income under the Act.
The Court is concerned only with the latter and the
question for it to determine in the present case is, not
whether the deduction of the unpaid interest was in
accord with the principles of good business and account-
ancy practice, but rather whether the appellant was
entitled to it under the Act. If he was not, that is the
end of the matter and the appeal must be dismissed.
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Section 9 is the primary charging section of the Act,
and subsection 1 provides for the assessment, levy and

Muxioem op PAyment of the tax upon “the income during the preced-

NarioNaL
ReveNUE

Thorson P.

ing year” of every person, other than a corporation or
joint stock company. The income is defined by section
3 as meaning “the annual net profit or gain or gratuity
* % # # * directly or indirectly received by a person
# % % %2 The income thus defined is made subject to
the exemptions and deductions specified in section 5 and
section 6 lays down the deductions that shall not be allowed
in computing the amount of the profits or gains to be
assessed. The taxpayer is, therefore, taxable not on his
“net profit or gain” as it might appear to an accountant
on an accrual basis of accounting, but on the net profit
or gain that he has “received” during the preceding year.
In Robertson Limited v. Minister of National Revenue
(1) this Court held that the test of taxability of the
income of a taxpayer in any year is not whether he earned
or became entitled to such income in that year but whether
he received it in such year, and the taxpayer has no
right to have income received by him during a taxation
year distributed for taxation purposes over the years in
respect of which he may have earned or become entitled
to such income. This means that he has no right to have his
income taxed on an income receivable basis, but only on an
income received basis, and it must, I think, follow that he is
liable to tax only on such a basis and not on an income
receivable basis. This was clearly settled in Capital
Trust Corporation Limited et al v. Minister of National
Revenue (2). In that case, a testator by a codicil to his
will had directed that his son, who was one of his execu-
tors, should be paid “the sum of $500 per month in addi-
tion to any sum which the Courts or other proper authori-
ties may allow him in common with the other executors”.
The testator died on December 5, 1923 but the son did
not receive any of the monthly payments of $500 until
March 10, 1927; on that date, he received the sum of
$19,500, representing 39 payments of $500 each from
December 5, 1923, to March 5, 1927, and, subsequently,
he received the monthly payment regularly until his

(1) (1944) Ex. CR. 170 at 180.  (2) (1936) Ex. CR. 163;
(1937) S.CR. 192,
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death on July 16, 1932. His income tax returns for the 123":
years 1927 to 1932, filed by him or his executor, made no  Trare
mention of these monthly payments of $500. Subse- i ieres or
quently, his estate was assessed in respect of them in II\{;%?U%
addition to the amounts mentioned in the returns made

and for the year 1927 the assessments included the
$19,500 received on March 10, 1927, as well as the monthly
payments received during the balance of that year. An
appeal was taken to this Court on the ground that the
amounts of $500 per month were a bequest under a will
under subsection (a) of section 3 of the Income War
Tax Act, and that, in any event, the assessment in respect
of the year 1927 should not be for more than the amount
payable for that year. Angers J. held that the.amounts
in question were not a gift or bequest under section 3 (a)
of the Act but constituted additional remuneration to
the son for his services as executor and, as such, were
taxable income. He also held that it was the intention
of the legislature to assess income for the year in which
it was received, irrespective of the period during which
it was earned or accrued due, and pointed out that there
was no stipulation in the Income War Tax Aect provid-
ing for the apportionment of accumulated income, paid
in one sum, over the period in respect of which it be-
came receivable. The appeal to this Court was, there-
fore, dismissed. On appeal to the Supreme Court of
Canada, the judgment of Angers J. was affirmed. It was
argued before the Supreme Court that if the payments
were to be treated as additional remuneration, then the
assessments should be revised so as to allocate $6,000 to
each of the years in respect of which the amounts were
payable, and the tax levied accordingly. The Supreme
Court held that the appellant had no right to have this
done. Davis J., delivering-the judgment of the Court,
said, at page 195:

The statute here by section 3 defines income as “income received”
and by section 9 imposes the tax upon “the income during the preced-
ing year”. Unfortunately in this case the taxpayer is bound to pay a
larger amount than could have been levied and collected upon the same
income had it been paid in instalments month by month as it became

due and payable, but that cannot affect the liability plainly imposed by
the statute.

Thorson P.
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If the taxpayer is not entitled to have his income assessed
as it is receivable, then it follows, I think, that there is
no authority to tax him on income that has accrued or is
accruing but has not been received by him, either directly
or indirectly. What is taxable is the income “received”,
not the income receivable, whether accrued or accruing.

The decision in the Capital Trust Corporation case
(supra) is, 1 think, conclusive against reading the word
“received” in section 3 of the Act as meaning or includ-
ing “receivable”. Since the taxpayer is not entitled to
be taxed on the basis of the income receivable by him,
whether accrued or aceruing, and is liable to tax in
respect of the income received by him during the year,
regardless of when it accrued to or was receivable by
him, it seems to me that the conclusion is inescapable,
as long as the authority of the Capital Trust Corpora-
tion case (supra) remains unchallenged, that, under the
Act as it stands, so far as receipts are concerned, a tax-
payer is not entitled, as a matter of right, to be taxed
on an income computed according to an accounting on
an accrual basis.

Now we come to the question of deductible expen-
ditures. Section 6 (a¢) provides:

6. In computing the amount of the profits or gains to be assessed,
a deduction shall not be allowed in respect of

(a) disbursements or expenses not wholly, exclusively and necessarily

laid out or expended for the purpose of earning the income.

This is put in double negative form. While there is no
positive statement anywhere in the Act as to what dis-
bursements or expenses may be deducted, it follows by
necessary implication that if disbursements or expenses
have been wholly, exclusively and necessarily laid out
or expended for the purpose of earning the income, and
are not otherwise excluded from deduction, they are
deductible, for in such case they fall outside the exclud-
ing provisions of the section.

Counsel for the appellant contended that the words
“laid out or expended” were referable to each of the
words “disbursements” and “expenses’”. In my view,
the words “laid out” are referrable to the word “dis-
bursements” and the word “expended” to the word
“expenses”. A person “lays out” disbursements; they
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are not ordinarily spoken of as ‘“expended’; and the Llfff
term “expended” is, I think, referable only to the word Trare
“expenses”’. The contention of counsel was Necessary ppons or
to his further argument that the distinction between II‘T{ATIONAL
. - . . o EVENUE

disbursements and expenses is that one is paid while the

other is only incurred, and that the term “laid out” in
the context necessarily includes “incurred”. “Laid out or
expended” would then mean “incurred or expended”. I
am quite unable to give effect to this argument and agree
with the contention of counsel for the respondent that
the words “laid out” and “expended” mean “actually paid
out” and that if it had been intended to allow expenses
that had merely been incurred but not paid, the terms
used would have been “laid out, expended or incurred”, or
terms to the like effect. The term “incurred” is fre-
quently used with regard to expenses and, in ordinary
use, is sometimes equivocal in meaning; it may mean
either that the expenses have been paid or that an obli-
gation to pay them has been assumed. The fact that
the word “incurred” is not used in the section strongly
indicates that the expenses referred to are those that have
been paid out. Nor can I think that the words “laid
out” can include “incurred”. Disbursements that have
been laid out are those that have been made, not those
that are to be made. Nor can the word “expended” be
read as meaning or including “expendible”. The words
must be given their plain ordinary meaning and should
not receive the meaning urged on behalf of the appel-
lant. As I read section 6 (a) disbursements that have
not been made and expenses that have not been paid out
do not fall outside the excluding provisions of the section
or within the class of deductions allowed by the neces-
sary implication from it. So that, as far as disburse-
ments or expenses are concerned, it seems to me that a
taxpayer has no right to deduet them in computing his
taxable income unless they have been made or paid out.

Thorson P.

It is obviously essential to the keeping of accounts on
an accrual basis that in preparing the statement of
receipts and expenditures from which the net profit or
gain during the year is to be ascertained account should
be taken of amounts receivable on the one hand and



2564 EXCHEQUER COURT OF CANADA [1946

ﬁf amounts payable on the other. But since only income

Trare  ‘Teceived” is taxable and only disbursements or expenses

Mg o 128t have been made or paid out can be deducted in

Namovan  computing the amount of profits or gains to be assessed,
RevENUE . . .

— it follows that a taxpayer is not entitled, as a matter of

Thowson P. yioht, under the Income War Tax Act as it stands, to

elect whether he shall file his income tax returns on an

accrual rather than on a cash basis and be assessed for

income tax accordingly. He is liable to tax only on the

net profit or gain or gratuity that he has received, either

directly or indirectly, ascertained by deducting only dis-

bursements or expenses made or paid out from gross

income received and has no legal right to be taxed on

any other basis.

This conclusion finds further support in section 6 (d)
which provides as follows:
6. In computing the amount of the profits or gains to be assessed, a
deduction shall not be allowed in respect of
(d) amounts transferred or credited to a reserve, contingent account
or sinking fund, except such an amount for bad debts as the
Xlt::nster may allow and exeept as otherwise provided in this
This was introduced in 1923. The reason for its intro-
duction is not clear. Obviously if income tax returns
are to be made on a cash basis and the taxpayer is tax-
able only on such basis there is no need for any allow-
ance for bad debts. It is, I think, equally clear that if
the taxpayer is entitled, as a matter of right, to make
his returns on an accrual basis and to be taxed thereon
he is entitled to an allowance for bad debts, for such
an allowance is essential to a proper accounting on an
accrual basis. But the taxpayer is not given any legal
entitlement to an allowance for bad debts. The provi-
sion for the allowance appears in the section which speci-
fies the deductions that “shall not” be allowed and is an
exception to it. The taxpayer gets the benefit of an
amount for bad debts only if the Minister allows it and
not otherwise. As I see it, section 6 (d) confirms the
view that the taxpayer is not entitled, as a matter of right,
to make his returns and to be assessed thereon except
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on a cash basis, and that if he files his returns on an lﬁtﬁ
accrual basis and is assessed accordingly, this can happen  Trare
only as the result of -permission by the taxing authority. proo. -
This leads to the question whether there is .any I\II{ATIONAL
authority in the Act for such permission. It was argued TVENOR
by counsel for the respondent that a taxpayer has no Thowsen P.
right to file his income tax returns or to be assessed for
income tax on an accrual basis unless the Minister so
permits, and that in the present case no such permission
had been given. While I have found that in fact the
appellant’s return was made on an accrual basis, I have
also found that there is nothing in the return itself to
indicate that it was made on such basis and I find further
that there is no evidence to establish that any permis-
sion to make his return on such basis was ever given to
the appellant by the taxing authority. Moreover, even
if such permission had been given, it would not, in my
opinion, help him.
It has been the practice of the taxing authority for a
great many years to permit taxpayers in certain classes
of cases to file their income tax return on an accrual
rather than a cash basis if they so elect and indicate
such election and to assess them for income tax on such
basis. I have come to the conclusion that there is no
authority, under the Act as it stands, for this practice.
Counsel for the respondent contended that the Minister’s
powers under section 47 of the Act were wide enough to
authorize the practice; it reads as follows:
47. The Minister shall not be bound by any return or information
supplied by or on behalf of a taxpayer, and notwithstanding such return
or information, or if no return has been made the Minister may deter-
mine the amount of the tax to be paid by any person.
While the Minister has the power to determine the amount
of the tax to be paid by any person, his power to do so is
subject to the Act and is governed by it. The Act lays
down a specific basis for taxation and the Minister has no
right to use a different basis in determining the amount
of the tax that a person is to pay. Parliament has decreed
by section 3 that the basis of taxability of income is that
of income received, as was held in the Capital Trust Cor-
poration case (supra), and the Minister has no right to
tax on the basis of income that has not been received; Par-



256 EXCHEQUER COURT OF CANADA [1946

% liament has also laid down that disbursements or expenses

Trare  shall not be deductible if they have not been made or paid

Muvsren or OUb, and the Minister has no right to allow their deduction.

%Tvlggéhm It cannot have been intended by Parliament that, although

—— it had fixed the basis of taxation, the Minister should

Thorson P. )ave the right to change it, if in any case he should

decide to do so. The basis of taxability is fixed by the

Act, and section 47 does not, in my judgment, give the

Minister any power to depart from it. Such a power

would have to be conferred in clear and explicit terms

before effect could be given to it and no such terms can

be found in section 47. The view that the Minister may,

under such section, permit a taxpayer to file his income

tax returns on an accrual basis and assess him for income

tax accordingly, notwithstanding the specific provisions

of section 3 and section 6 (@), is, in my opinion, quite
untenable.

This leaves the case for permitting the filing of in-
come tax returns on an accrual basis and assessing tax-
payers accordingly dependent solely upon the implication
involved in the exceptional provision in section 6 (d)
that an amount for bad debts may be allowed by the
Minister. It might be argued from the inclusion of this
provision in the Act for an allowance, which would be
necessary only when a taxpayer had included items of
receivable income in his receipts, that the filing of returns
on an accrual basis and assessment accordingly might
be permitted, but if that were so, there would surely be
some clear authority in the Aect for such permission. I
have been unable to find any such authority; it is, in
my opinion, not contained in section 47; and no other
source of authority was suggested by counsel. In view of
the express provisions in the Act fixing the basis of tax-
ability, it is, I think, inconceivable that Parliament
should have intended a different basis, dependent upon
the Minister’s permission, to be discovered in the indirect
implication involved in the exceptional provision in sec-
tion 6 (d) to which I have referred. The only explana-
tion I can think of for the inclusion in the Act of the
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provision in section 6 (d) for a permissive allowance of Eﬁ
an amount for bed debts is that the draughtsman  Traee
assumed that such a provision was desirable in view of MiINIowER OF
the permissive practice that had been followed by the Eg:;;ﬁ:f

taxing authority and that Parliament adopted it on such Thoer p
assumption without making any amendment of the basis ~ oo

of taxability as fixed by the Act.

The bagis of taxability under the Income War Tax
Act is different from that which exists under the Income
Tax Act, 1918, of the United Kingdom. For example,
Schedule D of that Act includes the following provision:

1. Tax under this Schedule shall be charged in respeet of—

(a) The annual profits or gains arising or accruing—

(i) to any person residing in the United Kingdom from any kind
of property whatever, whether situate in the United King-
dom or elsewhere; and

(ii) to any person residing in the United Kingdom from amy
trade, profession, employment, or vocation, whether the same
be respectively carried on in the United Kingdom or else-
where; and

(iii) to any person, whether & British subjeet or not, although not
regident in the United Kingdom, from any property whatever
in the United XKingdom, or from eny irade, profession,
employment, or vocation exercised within the United King-
dom;

In the cases that come under this part of Schedule D the
basis of taxability is not “net annual profit or gain or
gratuity received”, as is the case in Canada, but “annual
profits or gains arising or accruing”. The difference is
fundamental. Because of this difference it is quite un-
sound to apply English decisions on the subject of tax-
able income in the United Kingdom in the determination
of taxable income in Canada under the Income War Tax
Act. It might be quite proper to say in the United King-
dom, as Rowlatt J. did in The Nawval Colliery Co., Ltd.
v. The Commissioners of Inland Revenue (1), to which
counsel for the appellant referred, that “receipts include
debts due” and “expenditure includes debts payable”,

but such a statement is not applicable in Canada under
" the Tncome War Tax Act and in view of the decision in
the Capital Trust Corporation case (supra).

(1) (1926) 12 T.C. 1016 at 1027.
54722—4a
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The law in the United States on this matter is also very
different from that in Canada. Section 41 of the United

MINI:'I:ER op States Revenue Act of 1938 provides as follows:

NATIONAL
REVENUR

41. The net income shall be computed * * * * jn accordance with
the method of accounting regularly employed in keeping the books of

Thorson P such taxpayer; but if no such method of accounting has been so employed,

or if the method employed does not clearly reflect the income, the com-
putation shall be made in accordance with such method as in the opinion
of the Commissioner does clearly reflect the income * * * *

In the United States, while the taxpayer may keep his
accounts and file his returns on a cash or on an acerual
basis of accounting, as he elects, the essential require-
ment is that the method of accounting used by him shall
clearly reflect his true net income. If it does, the Com-
missioner cannot change it, but if it does not, he may do
so. The essential thing in the United States law is to
ascertain what is truly the net income. There is a con-
stitutional reason for this, for the Sixteenth Amendment
prevents Congress from taxing as income what is not in
fact income. The result is that, while net income from
an accounting point of view may differ from taxable
income under the Revenue Acts, sound accounting prac-
tice plays a much more dominant role in United States
income tax law than it does in the Canadian law. If in
any case the method of accounting on an accrual basis
clearly reflects the net income of the taxpayer, and the
method of accounting on a cash basis does not do so, the
accrual basis method governs.

It is generally conceded that in many cases, if not in
most, the true net profit or gain position of a taxpayer,
particularly if he is in business, cannot be ascertained
otherwise than by an accounting method on the accrual
basis. A person who has accounts receivable at the end
of the year that are attributable to the earnings of such
year and owes accounts payable for debts relating to the
earnings of such year but keeps his accounts only on a basis
of cash received and cash expended will frequently arrive
at an amount of income “received” during the year that
is not a reflection of his true net profit or gain for such
year. But under the Income War Tax Act, as it stands,
there is no place, as a matter of right, for the account-
ing method on an accrual basis, even if it does reflect the
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true net profit or gain of the taxpayer, and it must give
way to the express provisions of the Act. Income tax
law in Canada in this respect lags far behind that of the
United Kingdom and the United States and runs counter
to well recognized principles of sound business and
accountancy practice.

The administrative practice of permitting certain
classes of taxpayers to file their income tax returns on
an accrual basis and assessing them for income tax
accordingly, for that is all I think it is, has, no doubt, in
many cases resulted in taxation on a more equitable
and sounder basis than would otherwise be the case. It
was, in effect, a needed income tax law reform by admin-
istrative action in the cases where such action was taken.
But income tax law reform is not a matter for adminis-
trative action; it is a function that belongs exclusively to
the appropriate legislative authority. It is, perhaps, not
beyond the scope of the judicial funetion to suggest,
under the circumstances, that the Act be amended with
a view to coming nearer the objective of taxing what is
truly net profit or gain than the Act as it stands now
does; that the present basis of taxability be broadened
to include income accrued or accruing as well as that
received; that the taxpayer be entitled, as a matter of
right, to elect under what method of accounting he shall
keep his accounts and file his income tax returns and that
he be assessed for income tax accordingly, with the neces-
sary provision that the accounting method used must in
each taxpayer’s case be such as will clearly reflect his true
net profit or gain, as is the case in the United States. In
this connection it might be again pointed out as I did in
Robertson Limited v. Minister of National Revenue
(supra) that in the Capital Trust Corporation case
(supra) both Angers J. in this Court and Davis J. in the
Supreme Court of Canada commented upon the harsh-
ness and injustice of the result of the decision from which
there was no escape in view of “the liability plainly
imposed by the statute”. If the appellant in that case
had had the right of being assessed on the basis of the
income as it accrued or became payable to him in each
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34_@ of the years in which he earned it, he would not have
Trarp  Suffered the inequity that the state of the law imposed

MINI:T.ER or UPON him.
NATIONAL  Under the law as it stands, so far as this appeal rests
Thoreon P, O the ground that the income tax return of the appel-
——  lant was properly made on an accrual basis of account-
ing and that he was entitled to be assessed for income

tax accordingly, it cannot succeed.

I have not overlooked the fact that the Act contains
some specific provisions in respect of amounts that have
not been received or paid by the taxpayer; for example,
section 11 puts certain amounts into the category of tax-
able income although they have not been received, and
section 5 allows the deduction of certain amounts although
they have not been paid. In all of such cases the matter
is covered by specific statutory authority. Such specific
provisions do not disturb the conclusions I have reached;
indeed, they tend to confirm them.

There are also other grounds on which the appeal must
fail. The appellant cannot show that the unpaid interest
on the mortgage falls outside the excluding provisions of
section 6 (a), which I have already cited. There are
two reasons why the deduction cannot be allowed. I
have already mentioned one, namely, that the interest
on the mortgage was not a disbursement or expense that
was either “laid out” or “expended”. That would be
enough to prevent it from falling outside the exclusions
of the section but there is also a further reason. Even on
the assumption that the appellant was in the business
of renting the garage and earning the rentals as the
income from such business, and even if he had actually
paid the interest, payment of it would not be part of the
appellant’s working expenses in the business of renting
the garage nor would it be an expenditure “laid out as
part of the process of profit earning” in the garage rent-
ing business, within the meaning of the test laid down
by the Lord President (Clyde) in Robert Addie & Sons’
Collieries, Limited v. Commissioner of Inland Revenue
(1), as adopted by the Supreme Court of Canada in Min-

(1) (1924) S.C. 231 at 235.
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ister of National Revenue v. Dominion Natural Gas 3‘%
Co. Ltd. (1). The interest would be payable even if the Tmpp
appellant did not rent the garage at all. The payment ;o =
of the interest has nothing to do with the business of Nmomx,
VENUE
renting the garage. It becomes payable because of the
covenant in the mortgage and this is not an obligation
assumed in the course of or as part of the business of
renting the garage. Nor would the payment of the inter-
est, if it had been made, have been “directly related to
the earning of the income” from the garage renting busi-
ness within the meaning of the judgment delivered by
Lord MacMillan in Montreal Coke and Manufacturing
Co. v. Minister of National Revenue (2); vide also,
Siscoe Gold Mines Limited v. Minister of National Rev-
enue (3).

Thorson P.

Moreover, if the payment had been made it would, in
my opinion, clearly have been a payment on account of
capital within the meaning of section 6 (b) which reads:

6. In computing the amount of the profits or gains to be assessed, a
deduction shall not be allowed in respect of

(b) any outlay, loss or replacement of ecapital or any payment on
account of capital or any depreciation, depletion or obsolescence
except as otherwise provided in this Act;

The payment of the interest would be the result of an
obligation not of a current or business or revenue nature,
but of a capital one, and it would have to be made to
save the appellant’s property from foreclosure. Such fore-
closure would have extinguished the appellant’s capital
asset. The payment would be for the purpose of main-
taining or preserving such capital asset. In the Dom-
inion Natural Gas Co. Lid. case (supra) the Supreme
Court of Canada held that certain legal expenses of the
company incurred and paid in defending its right to supply
gas in the City of Hamilton were not deductible and one -
of the grounds for so holding was that they were a capi-
tal expenditure: vide also Siscoe Gold Mines Limited v.
Minister of National Revenue (supra). Indeed, the
argument of counsel for the appellant that it was interest
on borrowed capital used in the business, within the mean-
ing of section 5 (b) of the Act, admits that, if it had

(1) (1941) 8.CR. 19. (3) (1945) Ex. CR. 257.
(2) (1944) AC. 130.
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343 been paid, it would have been a payment on account of
Teaep  capital. As such it would be excluded from deduction by
Mintsrar or S€€ti0n 6 (b) unless it were excepted from such exclusion
Naronat by the concluding words of the section “except as other-

REVENUE . . . .
——  wise provided in this Aet”.

Thorson P. There remains only the question whether the appellant
is entitled to have the unpaid interest deducted under sec-
tion 5 (b) which reads as follows:

5. “Income” as hereinbefore defined shall for the purposes of this
Act be subject to the following exemptions and deductions:—

(b) Buch reasonable rate of interest on borrowed capital used in the
business to earn the income as the Minister in his diseretion
may allow notwithstanding the rate of interest payable by the
taxpayer, but to the extent that the interest payable by the tax-
payer is in excess of the amount allowed by the Minister here-
under, it shall not be allowed as a deduction and the rate of
interest allowed shall not in any case exceed the rate stipulated
for in the bond, debenture, mortgage, note, agreement or other
similar document, whether with or without security, by virtue
of which the interest is payable;

The draftsmanship of the section is careless. What is said
to be exempted or deducted is “such reasonable rate of
interest on borrowed capital used in the business to earn
the income as the Minister in his discretion may allow
* *® *» whereas it is obvious that what is meant is “inter-
est on borrowed capital used in the business to earn the
income at such reasonable rate as the Minister in his
discretion may allow * * * *” It is interest, not a rate

of interest, that is to be exempted or deducted.

Section 5 (b) must be interpreted in the light of its
complete and true context. It is not sound construction,
in my opinion, to consider it solely from the point of view
of its inclusion in section 5, as a statement of one of the
exemptions and deductions to which “income” as defined
in section 3 shall be subject. It must also be considered
in the light of its context as an exception to the excluding
provisions of section 6 (b), which I have already cited.
It is obvious that section 5 (b) is one of the provisions
of the Act that comes within the concluding words of sec-
tion 6 (b), “except as otherwise provided in this Act”, and
its place as such in the scheme of the Act must not be over-
looked. It is by reason of such exception that interest on
borrowed capital used in the business to earn the income
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falls outside the exclusions of section 6 (b). It would
have been just as easy to specify “interest on borrowed
capital used in the business to earn the income” as an
exception to the exclusions of section 6 (b) in section
6 (b) itself as to provide for it otherwise in the Act,
either in a substantive section or in one of the para-
graphs of section 5; and the effect of the provision must
be the same, wherever it is placed. The essence of the
matter is that section 5 (b) is an exception to section
6 (b) and that without it, section 6 (b) would be the
governing section.

The onus is on the appellant to show that his case
comes within the terms of section 5 (b); he seeks the bene-
fits of an exceptional provision in the Act and must com-
ply with its conditions. The principles of construction to
be applied are well established. In Wylie v. City of
Montreal (1) Sir W. J. Ritchie C.J. said:

I am quite willing to admit that the intention to exempt must be
expressed in clear unambiguous language; that taxation is the rule
and exemption the exception, and therefore to be strictly conmstrued;
And this Court, in construing another paragraph of sec-
tion 5, namely, paragraph (k), in Lumbers v. Minister of
National Revenue (2), stated the rule to be applied as

follows:

in respect of what would otherwise be taxable income in his hands a
taxpayer cannot succeed in claiming an exemption from income tax unless
his claim comes clearly within the provisions of some exempting section
of the Income War Tax Act: he must show that every constituent ele-
ment necessary to the exemption is present in his case and that every
condition required by the exempting section has been complied with.

The judgment of the Supreme Court of Canada in the
same case (3) while not referring to this statement of
the rule fully supports it.

If the appellant is to succeed he must be able to show
that section 5 (b) allows the deduction of the interest
when it is payable but has not been paid. As I read the
section by itself, there is nothing in it that will help the
appellant. It is not specified in the section whether the
interest must have been paid in order to be deduectible
or whether it is deductible when it has become payable
but has not been paid. If the case were to rest there

(1) (1885) 12 Can. SC.R. 384 at (2) (1943) Ex. CR. 202 at 211.
386. (8) (1944) SC.R. 167.
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and no other clue were available the appellant’s claim
would fail, for the general scheme of the Act, taxing
income on the basis of income “received”, would govern.
The amount of the interest having been received by the
appellant and not yet laid out or expended would have
to be regarded as income “received” by him during the
year and, therefore, taxable in his hands. Under the
circumstances, it would not be proper to construe sec-
tion 5 (b) as allowing the deduction of unpaid interest,
for such a construction would be an enlargement of an
exemption provision beyond the scheme of the Act. No
such enlargement is permissible in the absence of clear
terms authorizing it, and there are no such terms.

Moreover, no light is shed on the question by the
other paragraphs of section 5. The statutory require-
ments for the deductibility of the amounts specified
in its paragraphs are not uniform; in most cases it is a
condition that the amount to be dedueted must have been
paid, but in some it is deductible if payable or accruing.
The statutory conditions for deductibility are specified
in each of the paragraphs of section 5, except in para-
graph (b).

Since section 5 (b), considered by itself, does not answer
the question whether interest on borrowed capital used
in the business to earn the income can be deducted if
it is payable but has not been paid, the answer must
be sought elsewhere. It will be found, I think, if section
5(b), is read in its true light as an exception to the
excluding provisions of section 6 (b). If section 5 (b)
were not in the Aet, it is clear, I think, that even if the
appellant had paid the interest on the mortgage he would
not have been entitled to deduct it. It would not have
fallen outside the exclusions of section 6 (a) for the two
reasons already mentioned and it would have fallen
squarely within the exclusions of section 6 (b) as being a
“payment on account of eapital”. It is also clear that
section 6 (b) in excluding “any payment on account of
capital” must a fortiori also exclude any amount payable
on account of capital. If the appellant could not have
deducted the interest even if it had been paid, there was
no possible right by which he could have deducted un-
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paid interest. It is only by virtue of the exception that 1946

be can have any right of deduction at all. How far does Tanre

the exception extend? Does it include interest payable yp oo o

or is it confined to interest that has been paid? The NaronaL
. « . . . EVENUE

answer, in my opinion, is to be found in the words “any ~_—

payment on account of capital”, contained in section Thorson P.

6 (b). If the exception with which we are concerned

had been set out in section 6 (b) itself immediately after

the words mentioned the exclusion and the exception to

it would have been stated as follows, namely, “any pay-

ment on account of capital except interest on borrowed

capital used in the business to earn the income at such

reasonable rate as the Minister in his discretion may

allow * * *”, Read in that light, as I think it should be,

the meaning of section 5 (b) becomes quite clear. Sec-

tion 6 (b) excludes from deduction “any payment on

account of capital” but provides for an exception to such

exclusion by the words “except as otherwise provided in

this Act”. These words contemplate only exceptions of

the same kind as the specific exclusions set out in the

section. The exception carved out by section 5 (b) is,

therefore, of the same kind as the exclusion to which it

is an exception, that is to say, it must be some kind of

8 “payment on account of capital”. These words govern

the kind of exception that is otherwise provided for in

the Act. The exception extends only to interest that

amounts to a payment on account of capital; it is, there-

fore, confined to interest that has been paid; and does

not include interest that is payable but has not been

paid, for such interest cannot be a “payment” on account

of capital. Such a construction of section 5 (b) is neces-

sary in order to bring its subject matter outside the

exclusion of section 6 (b) and within the exception con-

templated by it, and there is nothing in section 5 (b)

itself that is inconsistent with it. It was, therefore, not

necessary to specify in section 5 (b) that the interest

mentioned in it must have been paid in order to be deduc-

tible; that was a condition precedent to its deductibility

inherent, in the absence of clear terms to the contrary,

in section 5 (b) as one of the exceptions referred to in the

concluding words of section 6 (b). It is, in my opinion,

57743—1a
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1946 clear that section 5 (b) allows the deduction of interest
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Trarr On borrowed capital used in the business to earn the
Misioess op iNCOme only when the interest has been paid; and that
gATIONA!' no deduction is allowed in respect of unpaid interest,

EVENUE . . .

— _ even although it has become payable or is accruing from

Thomon P- gayv to day.

That being so, since the appellant did not pay the
interest on the mortgage, he cannot show compliance
with the conditions required by section 5 (b) and is not
entitled to the benefit of its provisions. On this ground
as well as on the others mentioned the appellant fails.
The Minister was right in disallowing the deduction of
the unpaid interest on the mortgage and the appeal must
be dismissed with costs.

Judgment accordingly.

&44 BETWEEN:
Jan_.20 FOOD MACHINERY CORPORATION APPELLANT.

1946

— AND

March 5

— THE REGISTRAR OF TRADE RESPONDENT
MARKS .......cccovviiin... :

Word mark “Food Machinery Corporation”—The Unfair Competition
Act, 1932, Statutes of Canada, 1932, c. 88, ss. 26 (1) (b), 26 (2)—
Meaning of “constitute or form part of the name”—Meaning of
“word mark otherwise registrable”—=Section 26 (2) mnot an excep-
tion to section (26) (1) (b)—Use of name of firm or corpora-
tion as a word mark prohibited bul use of part of name permitted—
Possible difference between trade mark and name of owner—French
version of statute at variance with English version creating ambi-
guity—Presumption tn favour of reasonable interpretation—True
meaning of statute prevails over apparent meaning of words—Pre-
sumption in favour of comsistency and against repugnancy—Repeal
by implication not fevoured.

Appellant applied for registration of “Food Machinery Corporation” ae
a word mark under section 26 (2) of The Unfair Competition Aect,
1932, notwithstanding the prohibition of section 26 (1) (b), and
appealed from the refusal of the Registrar of Trade Marks to grant
such application. Appeal dismissed.
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Held: That subsection (2) of section 26 is not an exception to subsee- 1946

tion (1) (b) but relates to subject matter that falls completely out- FTO';;
side its prohibition. Subsection (2) is simply declaratory that the MACHINERY

prohibition against the registration as a word mark of “the name” CorroraTION
of a firm or corporation does not extend to the use of a series of v.
letters or numerals constituting or forming “part” of such name. RE“’TBM
Part of the name may be used although the use of the whole name (i\l;[ ARES

is prohibited. _—

2. That where two constructions are advanced for either the French or
English text of a statute, one subject to objection and the other free
from it, that construction which is free from objection, according
to the recognized canons of construction should be adopted, even
although the language of the other text is at variance with it and
in accord with the objectionable construction; the objectionable
construction is not rendered free from objection by reason of such
accord and is not entitled to any support from it.

3. That the proposed word mark “Food Machinery Corporation”, being
the name of the appellant corporation, is excluded from registration
by section 26 (1) (b) and does not come wihin the ambit of section
26 (2).

APPEAL from the refusal of the Registrar of Trade
Marks to register “Food Machinery Corporation” as a
word mark,

The appeal was heard before the Honourable Mr. Justice
Thorson, President of the Court, at Ottawa.

R. 8. Smart K.C. for appellant.
W.P.J. O'Meara K.C. for respondent.

The facts and questions of law raised are stated in the
reasons for judgment.

THE PresipENT now (March 5, 1946) delivered the fol-
lowing judgment:

The appellant was incorporated under the laws of the
State of Delaware. On March 5, 1943, it applied to the
Registrar of Trade Marks for the registration of “Food
Machinery Corporation” as a word mark in association
with the wares specified in its application. On November
10, 1943, the Registrar refused the application and from
such refusal this appeal is taken.

The appeal depends on section 26 of The Unfair Com-
petition Act, 1932, Statutes of Canada, 1932, chap. 38. The
Registrar took the view that the proposed word mark,

57743—11a
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1946 being the name of a corporation, was excluded from
Foo» Tegistration by subsection (1), paragraph (b), which

MACHINERY . .
Consamation provides:
v. 26. (1) Subject as otherwise provided in this Act, a word mark shall
%‘?GTISTR‘;R be registrable if it
MARKS (b) is not the name of a person, firm or corporation;

ThOEn P. but the appellant contends that, notwithstanding such
provision, it is registrable under subsection (2), which
reads:

26. (2) An application for the registration of a word mark otherwise
registrable shall not be refused on the ground that the mark consists of
or includes a series of letters or numerals which also constitute or form
part of the name of the firm or corporation by which the application for
registration is made.

The controversy centres around the relative clause in
section 26 (2), “which also constitute or form part of
the name of the firm or corporation by which the appli-
cation for registration is made”. Counsel for the appel-
lant read the words “constitute or form part of the name”
as meaning “constitute the name or form part of the
name”. In his view the two verbs “constitute” and
“form” do not each have the same direct object and do
not equally govern what follows in the clause, the verb
“constitute” having “the name” as its direct object and
the verb “form” governing, “part of the name”. From
this he argued that section 26 (2) is an exception to sec-
tion 26 (1) (b) and allows the registration of the pro-
posed word mark, even although it is the name of a cor-
poration and notwithstanding the prohibition of section 26
(1) (b). He contended that section 26 (2) permits the
registration of the name of a corporation, if it meets the
requirements of being a “word mark otherwise regis-
trable”, that is to say, if it has “become adapted to dis-
tinguish” within the meaning of the definition of a trade
mark in section 2 (m) and if it is not subject to any of the
prohibitions of section 26 (1), and argued that the pro-
posed word mark met both of these requirements, namely,
that it was “adapted to distinguish” and that it was not
subject to any of the prohibitions of section 26 (1), having
been excepted from section 26 (1) (b) by section 26 (2).

A different grammatical construction was put forward by
counsel for the respondent. He read the words “consti-
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tute or form part of the name” as meaning “constitute 1;935;
part of the name or form part of the name”. In his view  Foo
both of the verbs “constitute” and “form” have the same MacmNmry

. . X CORPORATION
direct object and each governs all that follows in the clause. -
EGISTRAR
There are several reasons why the respondent’s con- (R:I ARIMKSE
struction should be adopted. In the first place it is the ~_—
Thorson P.

natural grammatical one. The conjunction “or” is com-
‘monly used to introduce an alternative and it is so used
in the preceding part of the subsection, for example,
“includes” is an alternative to “consists of ” and “num-
erals” an alternative to “letters”. As I read the relative
clause, “form” is an alternative to ‘‘constitute”. Both
verbs are in the same clause; each has the same subject,
which relates back to each of the alternatives “letters”
and “numerals”; and I see no grammatical reason why
each should not govern all that follows in the clause.
That seems to me to be its simple grammatical construc-
tion. Counsel for the appellant, however, put the con-
junction “or” between the verb “constitute” on the one
hand and the group of words “form part of” on the other.
It was only by such a construction that he could prevent
the verb “constitute” from governing “part of the name”,
just as the verb “form” does, and make it govern only
“the name”, and thus lay the foundation for his argument
that, while section 26 (1) (b) expressly forbids the regis-
tration of the name of a corporation as a word mark, sec-
tion 26 (2) permits it; for that is what the argument
really amounts to. Such an antithesis between two sub-
sections of the same section ought not to be attributed
to Parliament unless it is necessary to do so and, if two
grammatical constructions of the relative clause are pos-
sible, that which reasonably avoids such an antithesis
should be preferred.

A proposed word mark is subject to a number of tests
of registrability. In the first place, it must be a “word
mark” within the meaning of the definition in section
2 (o) of the Act, and must also meet the requirement of
the definition of a trade mark in section 2 (m), namely,
that it is a “symbol which has become adapted to dis-
tinguish”. That means that it must have acquired the
quality of distinctiveness before it can be registered. Dis-
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13:{6‘ tinctiveness is an essential requirement: Fisher v. British
Fooo  Columbia Packers Ltd. (1). But distinctiveness by itself
Macrnvamt js not the only requirement. It is also necessary that
Reaioan there should be no prohibition against its registration.
or Teape Subsection (1) of section 26 provides that a word mark
Margs  ghall be registrable if it does not come within any of the
Thorson P. prohibitions specified in its six paragraphs; if the pro-
—  posed word mark does come within any of such prohi-
bitions, then it is not registrable, notwithstanding its
distinctiveness. Paragraph (b) prohibits the registration
as a word mark of the name of a person, firm or cor-
poration. The proposed word mark “Food Machinery
Corporation” is the name of the appellant corporation.
Even if it be assumed that it has distinctiveness, it is not
registrable because it falls within the prohibition of sec-
tion 26 (1) (b), expressed in clear and unmistakable

terms.

Now we come to subsection (2). It deals with an
application for the registration of a “word mark other-
wise registrable”. The mark applied for must have dis-
tinctiveness and also be ‘“otherwise registrable”. If its
registration is prohibited by any of the paragraphs of
subsection (1), then it is not “otherwise registrable”, and
falls outside the scope of the subsection. The kind of
word mark contemplated by subsection (2) is, in my
opinion, indicated by its concluding words “part of the
name of the firm or corporation by which the application
for registration is made”. If the proposed word mark
is “the name” of a person, firm or corporation its regis-
tration is prohibited by section 26 (1) (b), but if it con-
sists of or includes a series of letters or numerals which
also constitute or form “part of the name” of the appli-
cant firm or corporation, then its registration is not to be
refused on that ground. Section 26 (1) (b) forbids the
registration of “the name” of the corporation, but section
26 (2) allows the use of “part of the name”. This is, T
think, the expressed intention and declared purpose of
subsection (1) (b) and subsection (2) when read together.
On this construction, subsection (2) is not an exception to
subsection (1) (b) at all, but relates to subject matter that

falls completely outside its prohibition. Subsection (2) is
(1) (1945) Ex. CR. 128 at 132.
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simply declaratory that the prohibition against the registra- %
tion as a word mark of “the name” of a firm or corporation  Foop
does not extend to the use of a series of letters or numerals CMogg;Ifm?g;
constituting or forming “part” of such name. Part of the v.

name may be used although the use of the whole name is I({,ﬁam
prohibited. Mazxs

This difference of treatment between the whole name of a Lrorson P.

firm or corporation and part of such name rests on rea-
sonable grounds. I am not aware of any case, since
statutory provision was made for the registration of
trade marks, where the name of a corporation has been
recognized as a trade mark, except where it has been
represented “in a special or particular manner”, as
allowed by the English Aect, but there are many cases
where “part of the name” has been used in or as a trade
mark. Under the definition of a trade mark as a “symbol
which has become adapted to distinguish” there may be
ground for argument that there is a possible difference
between a trade mark and the name of its owner. Cer-
tainly, not all names have the distinctiveness required of
a trade mark. This is clearly recognized in the case of
the names of persons and it has been held in a number
of cases that, while a surname can be distinctive, par-
ticularly when it is not a common one, applications for
the admission of surnames to registration as trade marks
should be regarded with care. Similar considerations of
principle are to some extent applicable in the case of firm
or corporation names. There are words in the name of
a corporation, for example, such as “company”, or “cor-
poration” or “limited” that are not “adapted to distin-
guish” and are not suitable for trade mark use. But there
are other parts of a corporation’s name, that may be
eminently suited for use in or as the kind of symbol
that a trade mark must be, and against which there can
be no objection. There are many such illustrations; for
example, “Coca Cola” is a well known trade mark of The
Coca Cola Company of Canada Limited. The name of
the corporation is prohibited from registration as a word
mark, but the fact that “Coca Cola” consists of or includes
a series of letters which also constitute or form “part of
the name” of the corporation does not exclude it from
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registration. It may well be that such a mark would be
registrable, even if section 26 (2) had not been enacted,
but its enactment puts the matter beyond dispute. It is
that kind of a mark, that may be part of the name of a
firm or corporation, that is contemplated by section 26 (2).

The respondent’s construction of the relative clause is in
accord with this construction of the two subsections of sec-
tion 26, which is, I think, a reasonable one, giving full effect
as it does to both subsections without any inconsistency or
repugnancy between them, and I can see no objection to it.
The same cannot be said of the appellant’s construction, It
is open to several serious objections which I shall deal with,
but before I do so, reference should be made to a novel ques-
tion that has arisen.

Counsel for the appellant relies upon the French version
of section 26 (2) in support of his construction of
the words in dispute. The words “which also consti-
tute or form part of the name of the firm or corporation”

are rendered in the French text as follows, namely, “qui
constituent aussi le nom de la firme ou corporation, ou
en font partie”’. The grammatical meaning of the
French text appears to be clear and accords with the
appellant’s construction. My own opinion of the English
text is that its meaning is also clear, but two construe-
tions of it have been advanced, one of which is objec-
tionable and the other free from objection. Quite fre-
quently the French and English texts of a statute are
compared with one another with a view to clarifying
its meaning, for Parliament speaks in two languages each
entitled to equal respect. I have not been able to find
any authority on the specific question that has arisen m
this appeal; if there is any ambiguity it is because of the
divergence between the two texts, and it seems to me
that the Court should deal with the matter as it would
deal with any other question of ambiguity, namely, seek
to ascertain the true intent of Parliament, following the
guidance of the canons of construction recognized as
applicable in such cases. Under the circumstances, it
would, I think, be sound to hold that where two con-.
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structions are advanced for either the French or English 1946
text of a statute, one subject to objection and the other Foon
free from it, that construction which is free from objee- éf;;ﬁf;;‘;ig;
tion, according to the recognized canons of construction, Rt AR
should be adopted, even although the language of the % TRADE
other text is at variance with it and in accord with the
ob,]ecnona,ble construction; the objectionable construe-
tion is not rendered free from objection by reason of such

accord and is not entitled to any support from it.

Thorson P.

Where the meaning of words is clear, effect must be
given to them regardless of their consequences and in
such cases no problem of interpretation or construction
arises. Here Parliament has spoken in two languages
with a variance of meaning between its French and Eng-
lish statements. Such a situation calls for the guidance
of settled canons of interpretation and construction. One
of these is the presumption in favour of a reasonable
interpretation, which Maxwell on the Interpretation of
Statutes, 8th Edition, page 169, puts as follows:

In determining either the general object of the Legislature, or the
meaning of its language in any particular passage, it is obvious that the
intention which appears to be most in accord with convenience, reason,
justice, and legal principles, should, in all cases of doubtful significance,
be presumed to be the true one,

It is elementary that, in the first instance, the gram-
matical and ordinary sense of words is to be adhered to
but this is not possible in the present case where such
sense is not the same in the French and English texts of
section 26 (2). The circumstances under which the
grammatical and ordinary sense may be modified and the
extent to which such modification may go are well estab-
lished. Maxwell, at page 3, describes as a fundamental
principle the statement of Lord Wensleydale in Grey v.
Pearson (1):

in construing wills and indeed statutes, and all writlen instruments, the
grammatical and ordinary sense of the words is to be adhered to, unless
that would lead to some absurdity, or some repugnance or inconsistency
with the rest of the instrument, in which case the grammatical and
ordinary sense of the words may be modified, so as to avoid that
absurdity and inconsistency, but no further.

(1) (1857) 6 H.L. 60 at 106.



274
1946

——
Foop

MACHINERY
CORPORATION

v.

REGISTRAR

oF TRADE
Marxks

Thorson P.

EXCHEQUER COURT OF CANADA [1946

This was approved by Lord Blackburn in Caledonian
Railway Co. v. North British Railway Co. (1). The rule
was put more positively by Burton J. in Warburton v.
Loveland (2):

I apprehend it is & rule in the construction of statutes, that, in the
first instance, the grammatical sense of the words is to be adhered to.
If that is contrary to, or inconsistent with, any expressed intention, or
any declared purpose of the statute; or if it would involve any absurd-
ity, repugnance, or inconsistency in its different provisions, the gramma-
tical sense must then be modified, extended, or abridged, so far as to
avoid such an inconvenience, but no further.

And this was approved by Lord Fitzgerald in Bradlaugh
v. Clark (3). The second statement focuses attention upon
the necessity of ascertaining and giving effect to the “ex-
pressed intention or any declared purpose of the statute”
and makes the departure from the grammatical and ordin-
ary sense of the words obligatory in the face of such neces-
sity. If the apparent meaning of words offends against the
true meaning of the statute as a whole, the true meaning
must prevail. This rule was strikingly put by Pollock
C.B. in Waugh v. Middleton (4):

It must, however, be conceded that where the grammatical con-
struction is quite clear and manifest and without doubt, that construc-
tion ought to prevail, unless there be some strong and obvious reason
to the contrary. But the rule adverted to is subject to this condition,
that, however plain the apparent grammatical comstruction of a sen-
ence may be, if it be perfectly clear from the contents of the same
document that the apparent grammatical construction cannot be the
true one, then that which upon the whole is the true meaning, shall
prevail in spite of the grammatical construction of a particular part
of it.

No departure from the grammatical and ordinary sense
of the English text of section 26 (2) is involved in the
respondent’s view of its meaning for it is in accord with
the reasonable construction of the two subsections of section
26 which has been outlined. The same cannot be said of
the appellant’s construction. It is, I think, a distortion
of the grammatical meaning of the English text, and its
adoption would run counter to the reasonable construction
referred to, for it would enable every firm or corporation
to register its full name as a word mark, notwithstanding
the express prohibition against such a registration con-
tained in section 26 (1) (b). Such a result would, in my

(1) (1881) 6 A.C. 114 at 131. (3) (1883) 8 A.C. 354 at 384.

(2) (1828) 1 Hud. & Bro. 623 (4) (1883) 8 Ex. 352 at 356.
at 648.
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opinion, be an unreasonable one under the circumstances 1946
and could not have been intended by Parliament. It fol- Foon
lows from the rejection of the appellant’s construction of JACHINERY
the English text on this ground that the French text must v.
fall with it, for although its grammatical meaning appears %ﬁcm
to be plain, it is clear from the contents of section 26 that M4sxs
it cannot be the true meaning, for it also runs counter to Thorson P.
the “expressed intention and declared purpose” of the two =

subsections of section 26 when read together.

It was said long ago in The King v. Berchet (1) to be a
known rule in the interpretation of statutes

that such a sense is to be made upon the whole, as that no clause,
sentence, or word shall prove superfluous, void, or insignificant, if by
any other construction, they may all be made useful and pertinent.

And this was described in The Queen v. Bishop of Oxford
(2) as a “settled canon of construction”.

Effect should be given as far as possible to every part
of an Act. Counsel for the appellant contended that sec-
tion 26 (2) is an exception to section 26 (1) (b) but his
argument makes it more than that, for it nullifies section
26 (1) (b) altogether so far as the name of a firm or cor-
poration is concerned.

Moreover, the adoption of his construction and the
French text would result in a complete antithesis between
two subsections of the same section which it would be un-
reasonable to attribute to Parliament. It could not have
intended to prohibit the registration of the name of a firm
or corporation as a word mark in one subsection of section
26, and then permit it in the next subsection. Such a view
violates “the settled canon of construction” just referred to.

The appellant’s construction runs directly against the
Tecognized presumption in favour of consistency and against
repugnancy, which Maxwell, at page 139, puts as follows:

An author must be supposed to be consistent with himself, and,
therefore, if in one place he has expressed his mind clearly, it ought
to be presumed that he is still of the same mind in another place,
unless it clearly appears that he has changed it. In this respect, the
work of the Legislature is treated in the same manner as that of any
other author, and the language of every enactment must be construed
as far as possible in accordance with the terms of every other statute
which it does not 1n express terms modify or repeal. The law therefore,
will not allow the revocation or alteration of a statute by construction
when the words may be capable of a proper operation without it.

(1) (1688) 1 Shower 106 at 108. (2) (1879) 4 Q.B.D. 245 at 261.
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Foor 26 (1) (b) by implication. There is nothing in section 26
éﬂoﬁggg (2) referring to section 26 (1) (b) or indicating in any way
v.  that it shall not be in force, and there is no need for imply-
Reqemeie ;g its repeal. Maxwell states the applicable rule, at
Msrrs  page 147, as follows:

Thorson. P. repeal by implication is not favoured. A sufficient Act ought not to be
— held to be repealed by implication without some strong reason. It is a
reasonable presumption that the Legislature did not intend to keep
really contradictory enactments on the Statute book, or, on the other
band, to effect so important a measure as the repeal of a law without
expressing an intention to do so. Such an interpretation, therefore, is
not to be adopted, unless it be inevitable. Amny reasonable construe-
tion which offers an escape from it is more likely to be in consonance
with the real intention.

The appellant’s construction and the French text make
for unnecessary inconsistency and repugnance between the
two subsections of section 26, whereas such consequences
are reasonably avoided by the respondent’s construection.

In my view, it is quite clear that, while section 26 (1)
(b) prohibits the registration of the name of a firm or cor-
poration as a word mark, section 26 (2) declares that the
fact that part of the name of a firm or corporation is used
in or as a proposed word mark is not a bar to its registra-
tion.

That being so, and the proposed word mark “Food
Machinery Corporation” being the name of the appellant
corporation, it is excluded from registration by section 26
(1) (b) and does not come within the ambit of section 26
(2). The Registrar was, therefore, right in refusing the
application and the appeal must be dismissed. In accord-
ance with the usual practice in appeals from the Registrar
there will be no order as to costs.

Judgment accordingly.
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BETWEEN :
BATTLE PHARMACEUTICALS.... PETITIONER,
AND
LEVER BROTHERS LIMITED..... RESPONDENT.

Practice and Procedure—The Unfair Competition Act, 1938, Statutes of
Canada, 1932, c. 38, ss. 49, 62, 63, 64, 66—Not necessary to apply to
Registrar under s. 49 before filing originating notice of motion under
s. 62—Proceedings by firms or persons carrying on business in names
other than their own—General Rules and Orders, rules 42, 168—The
Rules of the Supreme Court, 1883, of England, Order XVIIIA .
1, 2, 11—Partners may sue or be sued in firm name—Single person
may be sued in name or style other than his own but cannot sue in
such name or style—Motion under s. 62 of The Unfair Competition
Act, 1932, not interlocutory—Statements in supporting affidavit based
on information and behef not admissible.

On the return of the petitioner’s motion for an order expunging the regis-
tration of the respondent’s word mark “Vimms” on the ground of its
non-user in Canada by the respondent since the date of its regis-
tration, counsel for the respondent took preliminary objections that
the petitioner should first have applied to the Registrar under s. 49
of the Act, that the notice of motion did not disclose who the peti-
titioner was, and that statements in the affidavits filed in support of
the motion were inadmissible under rule 168 of the General Rules
and Orders.

Held: That it is not a condition precedent to the filing of an originating
notice of motion under section 52 of The Unfair Competition Act,
1932, that the petitioner should first make an application to the
Registrar under section 49.

2. That partners may sue in their firm name but a single person, while
he can be sued in a name or style other than his own, cannot sue
in such name or style. Mason v. Mogridge ((1892) 8 Times L.R.
805) followed.

3. That a motion made pursuant to an originating notice of motion filed
under section 52 of the Act is not an interlocutory motion and state-
ments in an affidavit filed in support of it based on information and
belief are not admissible as proof of the grounds on which the motion
is made.

Preliminary objections to a motion under section 52 of
The Unfair Competition Act, 1932, for an order expunging
the registration of the respondent’s word mark “Vimms”.

The objections were heard by the Honourable Mr. Jus-
tice Thorson, President of the Court, at Ottawa.

C. F. H. Carson, K.C. for respondent.
R. C. Greig for petitioner.
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The facts and questions of law raised are stated in the
reasons for judgment.

TaE PresmpeNT now (March 8, 1946) delivered the fol-
lowing judgment:

The petitioner, the registered owner of the word mark
“Multivims”, filed an originating notice of motion under
section 52 of The Unfair Competition Act, 1932, Statutes
of Canada, 1932, chap. 38, for an order expunging the
registration of the respondent’s word mark “Vimms” on
the ground that it “has not been and is not now used in
Canada on the wares for which the said mark was regis-
tered.”

On the return of the motion, counsel for the respondent
took a number of preliminary objections. He contended
that, if the ground for expunging is non-user of the trade
mark since the date of its registration, the initial jurisdic-
tion is with the Registrar and an application should first
have been made to him under section 49. In my view, this
objection cannot be sustained. Section 49 reads as follows:

49. (1) The Registrar may at any time, and shall at the request of
any person who pays the preseribed fee, notify the person appearing from
the register to be the owner of any trade mark that he considers, or that
it has been represented to him that such trade mark has ceased to be
used as a trade mark in Canada, or for any other specific reason to be
set out in the notice, the registration of such mark should be cancelled
or that an entry relating thereto should be struck out, corrected or
amplified, and request him to advise whether he has any, and if any,
what objection to the amendment of the register accordingly.

(2) If the person to whom such notice has been addressed agrees to
the proposed amendment of the register in whole or in part, such amend-
ment, shall forthwith be made by the Registrar in accordance with such
agreement.

(3) If, within three months from the despatch of such a notice as
aforesaid, no reply to it has been received from the person to whom it
was addressed, the Registrar shall send such person a second notice enclos-
ing a copy of the first and stating that if, within a reasonable time to be
fixed by the notice, no objection to the proposed amendment of the regis-
ter is received, such amendment will be made, and, unless an objection is
received within the time limited, the Registrar shall amend the register
accordingly.

(4) Except as in the next following section provided, the Registrar
shall not cause any amendment to be made in the register to which the
person appearing therefrom to be the owner of the mark makes any

sbjection.
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Section 49 provides a procedure whereby the Registrar
may amend the register in respect of a registered trade mark
in cases where the person appearing on the register to be
the owner of such mark agrees to the proposed amendment,
as provided in subsection (2), or does not object to it within
the time referred to in subsection (3). If he makes any
objection the Registrar may not make any amendment,
except as provided in section 50, with which we are not
here concerned. The procedure is not restricted to cases
where the amendment is proposed on the ground that the
trade mark has ceased to be used as a trade mark in Canada,
but extends to those where it is proposed “for any other
specific reason”.

Section 49 gives the Registrar no jurisdiction to deter-
mine any dispute relating to a registered trade mark
between the registered owner and any other person. The
jurisdiction to deal with such a dispute is vested in the
Exchequer Court of Canada under section 52, which pro-
vides as follows:

52. (1) The Exchequer Court of Canada shall have jurisdiction, on
the application of the Registrar or of any person interested, to order
that any entry in the register be struck out or amended on the ground
that at the date of such application the entry as it appears on the register
does wot accurately express or define the existing rights of the person
appearing to be the registered owner of the mark.

(2) No person. shall be entitled to institute under this section any
proceeding calling into question any decision given by the Registrar of
which such person had express notice and from which he had a right to
appeal.

There is nothing in section 52 to indicate that resort can-
not be had to the Court without first applying to the Regis-
trar under section 49. If effect were to be given to the
respondent’s contention it would mean that, before a peti-
tioner could take any action under section 52, he would
first have to wait until all the steps referred to in section 49
had been taken and all the time required for such steps had
elapsed, that is to say, he would have to request the Regis-
trar to notify the registered owner of the trademark of his
proposed attack on it and his reason therefor; the Regis-
trar would have to send out the requested notice; the
three months could elapse without any reply from the
registered owner; then the Registrar would have to send
out a second notice with a time fixed therein for receiving
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an objection; and then, if an objection was received, the
Registrar would be quite powerless to make any amend-
ment. Moreover, section 54 makes it clear that applica-
tions under section 52 are to heard and determined sum-
marily. It seems to me that it would be quite unreason-
able to construe the Act as requiring a petitioner desirous
of attacking a registration to go through all the prelim-
inary procedure of section 49 with the waste of time in-
volved and its abortive results. Moreover, such a require-
ment would be quite inconsistent with the summary nature
of the proceedings under section 52. In my view, it is
not a condition precedent to the filing of an originating
notice of motion under section 52 that the petitioner should
first make an application to the Registrar under section 49.

Counsel also objected that the notice of motion did
not disclose who the petitioner was. The matter of
proceedings, such as this, by firms or persons carrying
on business in names other than their own is not provided
for by any Act of Parliament or by the Rules of this
Court, and in such cases Rule 42 of the General Rules

and Orders of this Court applies, which provides:

In any proceeding in the Exchequer Court respecting any patent of
invention, copyright, trade mark or industrial design, the practice and
procedure shall, in any matter not provided for by any Act of the Par-
liament of Canada or by the Rules of this Court (but subject always
thereto) conform to, and be regulated by, as near as may be, the prac-
tice and procedure for the time being in force im similar proceedings in
His Majesty’s Supreme Court of Judicature in England.

Resort must, therefore, be had to Order XLVIIIA of
“The Rules of the Supreme Court, 1883” of England as it
stood at the date of the filing of the notice of motion.
Under r. 1 of that Order it is provided:

1. Any two or more persons claiming or being liable as co-partners
and carrying on business within the jurisdiction may sue or be sued in
the name of the respective firms, if any, of which such persons were co-
partners at the time of the accruing of the cause of action; and any
party to an mection may in such case apply by summons to & judge for
a statement of the names and addresses of the persons who were, at the
time of the accruing of the cause of action, co-partners in any such firm,
to be fummished in such manner, and verified on wath or otherwise as
the judge may direct.

And r. 2 provides:

2. When a writ is sued out by partners in the name of their firm, the
plaintiffs or their solicitors shall, on demand in writing by or on behalf
of any defendant, forthwith declare in writing the names and places of
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residence of all the persons constituting the firm on whose behalf the
action is brought. And if the plaintiffs or their solicitors shall fail to
comply with such demand, all proceedings in the action may, upon an
application for that purpose, be stayed upon such terms as the Court or
a judge may direct. And when the names of the partners are so declared,
the action shall proceed in the same manmer and the same consequences
in all respects shall follow as if they had been named as the plaintiffs
in the writ. But all the proceedings shall, nevertheless, continue in the
name of the firm.

Then follow rr. 8 to 10, which do not here concern us.
Then r. 11 provides:

11. Any person camrying on business within the jurisdiction in a name
or style other than his own name may be sued in such name or style
as if it were a firm mame; and, so far as the nature of the case will
permit, all rules relating to proceedings against firms shall apply.

It was held in Mason v. Mogridge (1) that while a

single person trading under a name other than his own
could be sued, he could not sue, under such name.

If, therefore, the petitioner is a partnership, there is
no objection to the style of cause and the respondent
could obtain the necessary information as to the mem-
bers of it by taking the steps indicated by the rules.
If such steps were taken it would, no doubt, be ascer-
tained whether the petitioner is a partnership or a single
person. If the petitioner is a single person carrying on
business in a name or style other than his own, the notice
of motion could be set aside on a motion for such pur-
pose. ‘There was nothing before the Court to indicate
whether the petitioner was a partnership or a single per-
son and, consequently, no action can be taken on this
objection.

A further objection was that the affidavit filed in sup-
port of the motion by the solicitor for the petitioner did
not comply with Rule 168 of the General Rules and
Orders. The deposition objected to reads:

3. That I have been informed by the petitioner herein that the said
word mark “Vimms” has not been and is not now being used in Canada
by the Respondent herein on the wares for which it was registered.

Rule 168 provides in part:

Affidavits shall be confined to such facts as the witness is able of his
own knowledge to prove, except on interlocutory motions on which state-
ments as to his belief with the grounds thereof may be admitted.

(1) (1892) 8 T.L.R. 805.
57743—2a
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Section 53 provides for the making of applications under
section 52 either by filing an originating notice of motion
with the Registrar of the Court or by a counterclaim in
an action for the infringement of the mark. Under sec-
tion 54 every such application is to be heard and deter-
mined summarily on evidence adduced by affidavit, “un-
less either party requires some issue of fact to be deter-
mined on oral evidence”. Section 55 provides for the
transmission by the Registrar of Trade Marks to the
Registrar of the Court of all papers on file in his office
relating to the matters in question in the proceedings,
on the request of any of the parties to such proceedings
and the payment of the prescribed fee.

Where a petitioner does not take advantage of the
provisions of the Aect for the proper disposition® of the
matters in controversy involved in his originating notice
of motion or does not comply with the requirements of
the Rules he runs the risk of having his motion dismissed.
Here the petitioner has taken no step to indicate that
he requires any issue of fact to be determined on oral
evidence and the file of the Registrar of Trade Marks was
not produced. The only material before the Court hav-
ing any bearing on the issue of non-user of the trade
mark by the respondent since its registration was, there-
fore, the deposition referred to. Even if the motion before
the Court were an interlocutory one the deposition would
not be admissible since there is no statement as to the
deponent’s belief in the information received, but a motion
made pursuant to an originating notice of motion filed
under section 52 is not an interlocutory motion and state-
ments in an affidavit filed in support of it based on infor-
mation and belief are not admissible as proof of the grounds
on which the motion is made. The result is that there 1s
no proof at all before the Court of non-user by the respon-
dent of its word mark “Vimms” since its registration, and
effect must be given to the respondent’s objection. While
the Court might, in a proper case, grant an adjournment
of the hearing of the motion under circumstances such as
these, on an application therefor and on appropriate terms,
in order to enable the petitioner to perfect his material,
such an application for adjournment would have to be
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dealt with on its merits. In the present case, there is no }34_?
object in granting any such concession to the petitioner, Barmn
in view of the decision of this Court in The British Drug Imaa
Houses, Limited v. Battle Pharmaceuticals (1) and its .
affirmation by the Supreme Court of Canada (2), Whereby poovm
the registration of the petitioner’s own word mark “Multi- L=
vims” was ordered to be expunged. Consequently, the Thorson P.
petitioner’s motion must be dismissed with costs. “‘

Judgment accordingly.

BETWEEN :

JOHN R. BRODIE ................... SuPPLIANT; — 1945

m—

Sept.4to 7
AND Oct. 10

HIS MAJESTY THE KING ........... RESPONDENT. 1946

——

. . Jan. 30
Crown—Petition of Right—Damages to property by flooding of river —-—

through operation of control dams by Lake of the Woods Control
Board—Statutory Powers—Negligence of Officer or Servant of the
Crown—~Section 19 (c¢) Exzchequer Court Act—Independent Body
created by two Legislative Bodies.

By the terms of a Convention entered into in 1925 between the Dominion
‘of Canada and the United States of America for the purpose of
regulating the level of the waters in the Lake of the Woods, the
Dominion of Canada agreed to establish and maintam a Lake of
the Woods Control Board, composed of engineers, to regulate and
control the out-flow of the waters of the Lake of the Woods. By the
said Convention the level of the Lake of the Woods was ordinarily
to be maintained between 1056 and 1061-25 sea level datum, with
certamn permissible variations in times of low and high water, and
the capacity of the outlets of the Lake was to be enlarged to permit
discharge of not less than 47,000 cubic feet second when the Lake
level was 1061, sea level datum. The outlets were so enlarged by the
Dominion of Canada.

The Canadian Lake of the Woods Control Board was established by two
similar acts of the Dominion of Canada and the Province of Ontario,
each appointing two members; and the duties and powers were defined
and included (1) the duty to secure severally and at all times the
most dependable flow and the most advantageous and beneficial use
of the waters of the Winnipeg River, and (2) to regulate and control
the out-flow of waters from the Lake so as to maintain the level
required by the Convention. In performance of their duties, the
Board, when faced with unusual flood conditions in the Lake, increased

(1) (1944) Ex. C.R. 239. (2) (1946) S.CR. 50.
57743—23a
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the out-flow at times to the maximum capacity of 47,000 cis. and the
suppliant’s property in Sand Lake in the Winnipeg River was
damaged.

THEva o Held: That the Lake of the Woods Control Board, acting in the execution

Cameron
Dl.

of a public trust and for the public benefit, had statutory authority
to do as they did (or at least implied authority as a necessary incident
to the carrying out of the duties and powers entrusted to them)
and not having exceeded this authority and having acted in a proper
manner without negligence, that the suppliant (although he had sus-
tained a special injury) could not succeed unless a remedy was
provided by the Statute. There being no such remedy in the Statute,
the suppliant’s action fails. Halsbury 2nd ed., Vol. 26, paras. 571, 572,
574, and Vol. 23, para. 992; Mayor and Councillors of East Free-
mantle v. Annois (1902) A.C. 213, and Geddes v. Proprietors of Bann
Reservoir (1877-78) 3 A.C. 430, at p. 448 and 455, followed.

2. That the Lake of the Woods Control Board was not the servant or
officer of the Crown. City of Halifax v. Helifax Harbour Commis-
sioners (1935) S.C.R. 215, applied. Metropolitan Meat Industry Board
v. Sheedy (1927) A.C. 899 followed.

8. That the relief claimed must be limited to that disclosed in the
Petition of Right.

PETITION OF RIGHT by the Suppliant seeking
damages against the Crown for property injuriously
affected by flooding of the Winnipeg River.

The action was tried before His Honour Judge J. C. A.
Cameron, Deputy Judge of the Court at Winnipeg, Mani-
toba.

A. E. Hoskin, K.C. and O. 8. Alsaker for suppliant.
R. D. Guy, K.C. and R. D. Guy, Jr. for respondent.

The facts and questions of law raised are stated in the
reasons for judgment.

CameroN D.J., now (January 30, 1946) delivered the
following judgment:

The Suppliant herein is the owner of Island S.655 in
Sand Lake, in the Winnipeg River about two miles North-
west of the National Transcontinental Bridge crossing that
river. The Island has an area of about two acres, and in
the grant to the Suppliant in 1918 the reservation of the
chain road allowance along the shore of the Island was
dispensed with. The Suppliant has for many years used
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the Island for a summer home, and has erected thereon
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be referred to later. His claim arises out of flooding of T=EKmve
portions of the said Island, said to have been caused by Cameron

the actions or want of action by the Lake of the Woods
Control Board (alleged to be the agent, servant or officer
of the respondent) under the circumstances later to be
mentioned.

Before dealing with the matters complained of by the
Suppliant, it is necessary to consider briefly the origin of
the Lake of the Woods Control Board (hereinafter to be
called the Board).

The Lake of the Woods has an area of 1,485 square
miles and drains an area of 27,170 square miles. It is
partly in the United States of America and partly in
Canada. Its main outlet to the North is the Winnipeg
River. At or near the entrance to the Winnipeg River
is the Norman Dam. The Dam was built by private inter-
ests and previously in 1887 there had been a rollerway
dam. The Norman Dam as constructed in 1893 had a loose
rockfill section in the centre and ten sluices on either
side. About 1898 the Province of Ontario required the
owner of the Dam to put in stop logs, and the operation
of the Dam was vested in the Province of Ontario. That
continued until 1912, but the operation was not very satis-
factory to either the Americans on the Lake of the Woods,
who were bothered with high and low water, or to the
Canadian interests. In 1912 letters of reference by the
two Governments were sent to the International Joint
Commission, asking for investigation and report. That
body since 1909 has had to do with all boundary matters.
Extensive investigations followed and a report was made.
Later a Convention and Protocol were signed in 1925 by
representatives of the United States of America and Canada
(Exhibit 11). The Convention was for the purpose of
regulating the level of the Lake of the Woods.

It should be noted here that until 1919 the Dominion
Government had not interfered in the regulation of the
waters of the Lake; but in that year, following a serious
flood in 1916, it acted by Order in Council to establish

DJ.
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an interim Board, consisting of two engineers appointed
by the Province of Ontario and two by the Dominion
of Canada.

In 1921 the Dominion enacted the Lake of the Woods
Control Board Act (Chapter 10), but it was not pro-
claimed until June 27th, 1928. In the meantime the Legis-
lature of the Province of Ontario had passed an identical
Act. The Board, therefore, actually came into being in
1928 and has had charge of the control and operations
since that time.

The relevant sections of the Convention are as fol-

lows:—
Article 2

The level of Lake of the Woods shall be regulated to the extent
and in the manner provided for in the present Convention, with the
object of securing to the inhabitants of Canada and the United States
the most advantageous use of the waters thereof and of the waters
flowing into and from the lake on each side of the boundary between
the two countries for domestic and sanitary purposes, for navigation
purposes, for fishing purposes, and for power, irrigation and reclamation
purposes.

Article 3

The Government of Canada shall establish and maintain a Canadian
Lake of the Woods Control Board, composed of engineers, which shall
regulate and control the outflow of the waters of Lake of the Woods.
There shall be established and maintained an International Lake of
the Woods Control Board composed of two engineers, one appointed by
the Government of Canada and one by the Government of the United
States from their respective public services, and whenever the level of the
lake rises above elevation 1061 sea-level datum or falls below elevation
1056 sea-level datum the rate of total discharge of water from the lake
shall be subject to the approval of this Board.

Article 4

The level of Lake of the Woods shall ordinarily be maintained
between elevation 1056 and 1061-25 sea-level datum, and between these
two elevations the regulations shall be such as to ensure the highest
.continuous uniform discharge of water from the lake. During periods
.of excessive precipitation the total discharge of water from the lake
.shall, upon the level reaching elevation 1061 sea-level datum, be so

-regulated as to ensure that the extreme high level of the lake shall at

no time exceed elevation 10625 sea-level datum.

The level of the lake shall at no time be reduced below elevation
1056 sea-level datum except during periods of low precipitation and then
.only upon the approval of the International Lake of the Woods Control
Board and subject to such conditions and limitations as may be necessary
to protect the use of the waters of the lake for domestic, sanitary,
:navigation and fishing purposes.
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Article 6
Any disagreement between the members of the International Lake
of the Woods Control Board as to the exercise of the functions of the
Board under Articles 3, 4 and 5 shall be immediately referred by the
Board to the International Joint Commission, whose decision shall be final.

Article 7

The outflow capacity of the outlets of Lake of the Woods shall be
so enlarged as to permit the discharge of not less than forty-seven
thousand cubic feet of water per second (47,000 c¢fs.) when the level of
the lake is at elevation 1061 sea-level datum.

The necessary works for this purpose, as well as the necessary works
and dams for controlling and regulating the outflow of the water, shall be
provided for at the instance of the Government of Canada, either by the
improvement of existing works and dams or by the construction of addi-
tional works.

Article 9

The Dominion of Canada and the United States shall each on its
own side of the boundary assume responsibility for any damage or injury
which may have heretofore resulted to it or to its inhabitants from the
fluctuations of the level of Lake of the Woods or of the outflow therefrom.

Each shall likewise assume responsibility for any damage or injury
which may hereafter result to it or its inhabitants from the regulation
of the level of Lake of the Woods in the manner provided for in the
present Convention.

Article 4 of the accompanying Protocol states:—

In order to ensure the fullest measure of co-operation between the
International Lake of the Woods Control Board and the Canadian
Lake of the Woods Control Board provided for in Article 3 of the Con-
vention, the Government of Canada will appoint one member of the
Canadian Board as its representative on the International Board.

Pursuant to Article 7 of the Convention, the Govern-
ment of Canada in 1925-26 caused the Norman Dam to
be reconstructed so that it could discharge a maximum
of 47,000 c.f.s. (cubic feet per second) when the level
of the lake was 1061 sl.d. (sea-level datum)—that being
an increase of 11,000 c.f.s. beyond its previous maximum
discharge capacity. At that time certain deepening of the
channel near Norman Dam was also carried out. All this
work was completed in 1926 before the Board took over
its duties in 1928. The Norman Dam is owned by private
interests.

As stated above the Board acts under the authority
of identical Acts of the Dominion of Canada and of
the Province of Ontario. The preamble recites that by
agreement between the two Governments, the powers later
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mentioned are vested in the Board of four members,
two to be appointed by each Government. By Section 2
the Board is to consist of four members who shall be duly
qualified engineers appointed as previously mentioned,
and to hold office during the pleasure of the Government
appointing them, vacancies to be filled by the Government
which had previously made the appointment then vacant.

The duties of the Board are defined in Section 3 as
follows: —

3. It shall be the duty of the Board to secure severally and at all
times the most dependable flow and the most advantageous and beneficial
use of :—

(a) the waters of the Winnipeg River; and
(b) the waters of the English River, and
for these purposes the Board shall have power:—

(a) to regulate and control the outflow of the waters of the Lake
of the Woods, so as to maintain the level of the Lake between
the elevations that have been recommended by the International
Joint Commission in their final report of 12th June, 1917, or
between such elevations as may be agreed upon by the United
States and Canada;

(¢) to regulate and control the flow of the waters of the Winnipeg
River between its junction with the English River and the Lake
of the Woods, and also the flow of the water in the English river
between its junction with the Winnipeg river and Lac Seul.

Certain other powers were conferred but are not rele-
vant to this matter.

Section 4 provides penalties for enforcing the Board’s
orders.

Section 6§ gives general powers as follows:—

The said Board shall have all the powers necessary for effectively
sarrying out the authority and control vested in it by this Act and by
any Act passed by the Legislature of the Provinece of Ontario, and
any order made by the said Board may be made a rule, order or decree
of the Exchequer Court of Canada or of the Supreme Court of Ontario,
and shall be enforced in the same manner as any rule, order or decree
may be enforced in the Court in which such proceeding is taken.

Section 6 gives the Board power to enforce its orders
by taking possession and control of property.

Section 7 authorizes the Board to appoint officers, in-
spectors and employees as necessary, and provides for entry
on property to make surveys and investigations.
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Section 8 is as follows:—

The Board and the members thereof, and its officers and employees,
shall not be liable to any action for acts done by them or any of them
under the authority of this Act.

The Board was duly established in accordance with the
two Acts, each Government appointing two members. All
were fully qualified engineers of great ability and wide
experience, and the same comment may be made as to the
present members, (who were also the members in 1944)
who are Dr. K. M. Cameron, Chief Engineer, Department
of Public Works of the Dominion; I. R. Strome, District
Hydraulic Engineer for Ontario, in the Dominion Water
and Power Bureau, Service and Engineering Branch of the
Department of Mines and Resources, and the Dominion
member of the International Lake of the Woods Control
Board—both appointed by the Dominion Government;
and Dr. T. H. Hogg, Chairman and Chief Engineer of
the Hydro Electric Power Commission of Ontario, and
C. H. Fullerton, Surveyor-General of Ontario—both
appointed by the Ontario Government.

While the evidence led at the hearing indicated that
serious flooding took place in 1938, 1941, 1943, 1944 and
1945, the claim of the Suppliant is based on what occurred
in 1944, and consideration of the procedure followed in that
year will, I think, be sufficient to indicate what took place
in each of the years mentioned.

The Board has regular meetings in Ottawa where the
Dominion representatives reside, and in Toronto where
the Ontario members reside. Its office is in Ottawa and
records are kept there. It has gauges and gauging stations
throughout the area affected from some of which it receives
daily or weekly reports. Meteorological reports of unusual
precipitation are received. Paid observers send in daily
reports by telegram in cases of emergency. All the necessary
and available data are collected so that the Board can get
the best information as to the run-off in the area and the
inflow into the Lake. An annual snow-survey has been
conducted for the last sixteen years. Priority is given to
the work daily by Mr. Strome, who is the Board’s engineer,
and from the information received as to the Lake level
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and the discharge and the run-off, the Board computes
what water should be let out at the Norman Dam into the
Winnipeg River.

Its problems are both numerous and complex. It must
maintain the reservoir between 1056 and 1061 s.1.d., or con-
trol passes to the International Board; and between these
levels it must ensure the highest continuous uniform dis-
charge from the Lake. During periods of excessive precipi-
tation when the level in the Lake reaches 1061, it must
regulate the discharge so that the level will never exceed
1062-5 sl.d. It must never let the level go below 1056,
except during periods of low precipitation, and then only
upon the approval of the International Board. It must
provide the most advantageous use of the waters of the
Lake and of the outflow therefrom for domestic, sanitary,
navigation and fishing purposes, and for power, irrigation
and reclamation purposes; and in addition, secure severally
and at all times the most dependable flow and the most
advantageous and beneficial use of the waters of the
Winnipeg River as provided for in the Act.

Exhibit “A” is a list of persons and interests that the
Board has to consider. It includes, among others, proper-
ties in Minnesota, Ontario and Manitoba; Indian reserves,
Navigation, Milling and Power Companies, riparian owners,
mining interests; water for the City of Winnipeg and
power for the greater part of the City of Winnipeg and
Province of Manitoba.

The Board cannot, of course, control the inflow into
the reservoir, but merely the outflow. The uncertain
factors—the inflow into and the level of the reservoir—
are caused by such occurrences as the extent and duration
of rain precipitation, the inflow from melting snow and
adjacent streams, evaporation of snow and from the waters
in the Lake, and to a certain extent by wind. It is clear
from the evidence that the Board considers these as quite
unpredictable factors, and I think they were quite entitled
to do so. It is not possible at any time to predict with
certainty the approach of either a rainy or dry season.
Nor do they follow in cycles; a year of unusually heavy
precipitation may be followed by one or more years of
very low precipitation.
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its knowledge of what water has to be discharged to meet T=EKive
this average condition, it prepares in advance its proposal Cameron

for the operations for the ensuing months. Exhibit “G”
is such a table prepared on April 1st, 1944, for the follow-
ing months. Substantially the same procedure has been
followed by the Board since 1928, and with the exception
of the years 1938, 1941, 1943, 1944, flooding in the river
had been avoided.

Having in mind the many interests that it has to protect
against the possibility of continued dry weather (which
it can accomplish to some extent by limiting the outflow)
and that by the terms of the Convention, it has to provide
for the highest continuous uniform discharge of water from
the Lake, the Board considered it to be its duty to keep
the Lake replete to a level of 1061 whenever possible to
do so. And again I think they were right in so doing. Given
average conditions of rainfall and weather including normal
Spring floods as indicated by their records, no harm would
befall any of the interests affected, and the largest possible
reservoir would be maintained as an assurance against a
prolonged dry period during which the various interests
could be served, and the highest continuous uniform
discharge maintained. Unless very unusual conditions
occurred, the outflow could be regulated so that no flooding
would take place.

The occurrences in 1944 may be stated briefly as fol-
lows:—On April 1st the Lake level was 1059-58. Exhibit
“G” is a table giving the long term average inflow in the
Lake for the next five months, the proposed outflow for
each month in that period and the effect on the Lake
level of such proposed operations under average conditions.
Such a plan would have resulted in no flooding, because
it is only after the outflow is above 21,000 c.f.s., that the
Suppliant’s property is affected. Exhibit “H” is the table
indicating what actually occurred. It shows the actual
precipitation in relation to the anticipated long term aver-
age precipitation to be as follows:—In April, 20 per cent;
in May, 155 per cent (but well spread over the whole
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month as given in the evidence); in June, 157 per cent;
in July, 128 per cent; in August, 205 per cent (most in
the latter month falling in two days). For the five months’
period, the precipitation was 20-40 being 144 per cent of
the long term average. Table “I” shows the actual regula-
tion of the controls for the same period, and the actual
inflow into the reservoir. In June the actual inflow was
276 per cent of the long term average for that month.
These figures indicate extraordinary flood conditions in
the Lake.

Ag the figures indicate, the proposed outflow was greatly
increased. In June it reached 47,400 c.f.s., which was about
the maximum possible outflow. In July the inflow was
226 per cent of the average, and in August 601 per cent.
In September it was 338 per cent. In each of the months
of June to September, the level of the Lake was above
1061 and, due to the fact that the Board was required
to keep the level below that figure if possible, the outflow
was greatly increased—at times reaching a maximum of
something over 48,000 c.f.s.

The Board gave flood warnings as soon as it became
apparent that unusual conditions existed, and that the out-
flow would have to be increased greatly. It knew that
riparian owners would be affected, and gave consideration
to their difficulties. In view of the level of the Lake at
the commencement of a period of unusual and heavy pre-
cipitation, about June 1st, there was nothing else the Board
could do except to step up the outflow; otherwise the level
of the Lake would have risen rapidly and great loss would
have been occasioned to the property owners adjacent to
the Lake of the Woods. The American member of the
International Board—that Board having power as the level
exceeded 1061—requested the maximum outflow.

In the result the water in the Winnipeg River, of which
Sand Lake is a part, rose and part of the Suppliant’s
Island was flooded. He says that in the light of the floods
which had occurred in 1938, 1941 and 1943 and for the
same reasons, the Board should have foreseen the condi-
tions and emptied the reservoir in the early Spring in
anticipation of another heavy rainfall. Looking back upon
the event, it is clear that if that had been done the flooding
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Had they done so and a long period of dry weather fol-
lowed, the results would have been disastrous to the many
interests I have referred to. In 1930 and 1931 and on some
other occasions when the outflow was reduced to a mini-
mum to preserve the level of 1056, power users and others
were seriously affected.

In this connection several answers of Mr. MacLean,
an engineer called by the Suppliant, are interesting. At
page 130:—

Q. You dorn’t know of anything that the Board did that was outside

its powers, or that they failed to do anything which they were required
to do?—A. That would be correct; they have almost unlimited power.

Q. You are familiar with the powers of the Board?—A. As I just
interpret them as an engineer I think they have almost unlimited power.

Q. You did make a statement that the two floods in 1944 could have
been eliminated, could have been avoided, I think you said. I presume
you mean—well, you had better tell us?—A. If from wet season to wet
season: they had produced a uniform flow that would have used up just
about the five feet or five and one-quarter feet of storage on the Lake
of the Woods. They could have done that, but I will agree that it would
have been almost a miracle if they had.

Q. If what?—A. If they had been able to do that one hundred per
cent.

Q. Your opinion is that it might have been done?—A. It is very easy
after a thing is past, very easy to cmticize and say if this thing had
been done theoretically it could have been dome. I think it would be
very hard to do.

At page 132:—
Q. But you don’t expect them to foresee what the future is going
to be?—A. No.

I have not endeavoured to set out in detail all that
took place in 1944, but merely to indicate the nature of
the problems before the Board, the basis on which they
planned, how they carried out the operations and the result
thereof.

The claim here is based on the acts or omissions of
the Board, but by reason of Section 8 of the Act of 1921,
no claim may be brought against the Board or its mem-
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bers for anything done under the authority of the Act, and
I assume that is one of the reasons why the claim is made
against the Crown. Before dealing with the question as
to whether the Crown is liable for the acts of the Board,
I propose to consider the law applicable if the claim had
been made against the Board, and as if the protection
afforded to the Board by Section 8 did not exist; for I
consider that if under those circumstances the Suppliant.
could not succeed, then the Crown would not be liable.

In essence, the claim of the Suppliant is that the Board
should have so regulated the flow of the waters from the
Lake, that at no time would the water in Sand Lake rise
above a level of 103614 s.1.d., a level which he considered
the normal high water mark, and at which level he had
constructed certain of his facilities. To bring about that
condition of affairs—no doubt desirable from the point of
view of one or more individuals—would have meant that
at no time and under no circumstances could the Board
let out more than 21,000 c.f.s. When the Board took over
its duties, facilities were supplied to it, pursuant to the
Convention, to drain off a maximum of 47,000 c.f.s., when
the Lake reached 1061 s.l.d., and, in my view, not to have
used those facilities under the named conditions, would
have been a breach of the duty imposed on the Board.

The principles applicable hereto have been discussed
in many cases, to some of which I will later refer. In the
2nd. Ed., Halsbury, Vol. 26, p. 257, under the heading of
“Statutory Powers and Duties” of public authorities and
officers, it is stated:—

571. The doing of an act authorized by statute cannot, of itself,
be wrongful, whether the act be authorized for a public purpose or for
private profit; and no action will lie at common law for damage inevitably
caused by the proper exercise of statutory powers or duties, including
acts reasonably necessary for such exercise.

572. Whether the statute authorizes the exercise of powers to the
injury of other persons is a question of interpretation, wherein the burden
lies on those who seek -to establish that the legislature intended to take
away the private rights of individuals, to show that, by express words or
by necessary implication, such an intention appears. If no compensation
is given, it affords a reason, though not a conclusive one, for thinking
that the intention of the legislature is that the thing shall only be
done if it can be done without injury to others. But where the legislature
directs that a thing shall at all events be done or authorizes certain works
at a particular place for a specific purpose or grants powers with the
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intention that they shall be exercised, although leaving some discretion
as to the mode of exercise, no action will lie for nuisance or damage
which is the inevitable result of carrying out the statutory powers so
conferred. The onus of proving that the result is inevitable lies upon
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regard to practical feasibility in view of situation and expense.

574, In all cases, those exereising statutory powers or duties must
use all reasonable diligence to prevent their operations from causing
damage to others. Their liability in this respect must be delermined upon
a true interpretation of the statute in question, but, in the absence of
something to show a contrary intention, they have the same duties and
their funds are rendered subject to the same liabilities as the general
law would impose upon a private person doing the same things, including
liability for the acts of their servants. The diligence to be exercised must
be reasonable according to all the circumstances, regard being had not
only to the interest of those exercising the powers, but also to that of
those suffering, or threatened with, injury; and reasonableness applies
not only to construction of works, but also to improvement.

And in Vol. 23, p. 703, under the heading of “Negli-
gence” :—

992. The particular act may be held to be authorized by statute
where it is one which is a natural incident or effect of the operation

legalized under the statute, or is ordinarily necessary for carrymg out
the powers conferred by the statute in question.

Many of the cases cited to me have established the
principles above mentioned and it is not necessary to
refer to most of them.

The judgment of the Privy Council in the case of Mayor
and Councillors of East Freemantle v. Annois (1) is of
interest. In that case the municipality in the exercise of
statutory authority reduced the gradient opposite the
respondent’s house so that it was left on the edge of a
cutting with a drop of about six or eight feet to the road.
It was held that the respondent was without remedy, since
none had been given by statute, and the appellants had
not exceeded the powers conferred. At page 217, Lord
MacNaghten stated:—

The law has been settled for the last hundred years. If persons in
the position of the appellants, acting in the execution of a public trust
and for the public benefit, do an act which they are authorized by law to
do, and do it in a proper manner, though the act so done works a special
injury to a particular individual, the individual injured cannot maintain
an action. He is without remedy unless a remedy is provided by the
statute. That was distinetly laid down by Lord Kenyon and Buller J., and
their view was approved by Abbott CJ., and the Court of King’s Bench.

(1) (1902) AC. 213.
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At the same time, Abbott CJ., observed that if in doing the act author-
ized the trustees acted arbitrarily, carelessly, or oppressively, the law in
his opinion had provided a remedy. Those words, “arbitrarily, carelessly,
or oppressively,” were taken from the judgment of Gibbs C.J., in Sutton
v. Clarke, (1815) 6 Taunt. 34; 16 R.R. 563, decided in 1815, As applied to
the circumstances of a particular case, they probably create no difficulty.
When they are used generally and at large, it is not perhaps very easy
to form a conception of their precise scope and exact meaning. In simpler
language Turner L.J., (Galloway v. Corporation of London (1864) 2 D.J. &
8. 213, 229) observed in a somewhat similar case that “such powers are
at all times to be exercised bona fide and with judgment and diseretion.”
And in a recent case, where persons acting in the execution of a public
trust were sued in respect of an injury likely to result from their act,
the present Master of the Rolls, then Collins L.J. (1898) 2 Ch. 613
observed that “the only obligation on the defendants was to use reasonable
care to do no unnecessary damage to the plaintiffs.”

In a word, the only question is, Has the power been exceeded? Abuse
is only one form of excess.

The problem was considered by Rose C.J.H.C., in Aikman
v. George Mills & Co., Ltd., (1) and at page 605, he

states:—

Sometimes in the cases the rule as to the immunity is said to be
that the statutory authorization of the work relieves from liability unless
negligence be shown; for example, it is so stated in Roberts v. Bell Tele-
phone Co., (1913), 10 D.L.R., 459; but I do not think that those who use
this form of expression intend to be understood as meaning that when
there is created what but for the statutory authority would be a nuisance,
or where but for the Statute there would be lability under the doctrine
of Rylands v. Fletcher (1868), L.R., 3 H.L., 330, a person whose property
is damaged and who brings action must assume the burden of proving
“negligence” as part of his case. Indeed, the contrary seems to be estab-
lished by Manchester Corporation v. Farnworth, (1930) A.C. 171. In that
case Viscount Dunedin said, at p. 183, “When Parliament has authorized
a certain thing to be made or done in a certain place, there can be no
action for nuisance caused by the making or doing of that thing if the
nuisance is the inevitable result of the making or doing so authorized.
The onus of proving that the result is inevitable is on those who wish
to escape liability for nuisance . . .” And Lord Blanesburgh said, at
p. 203, “It (the fact that there was no ‘nuisance-clause’ in the Statute
under which the defendants were acting) means also that so soon as
the Corporation are in a position to establish that in the working of
their power station . . . they are acting without negligence in the sense
in which in such a connection these words are used, they are relieved of
all further liability to the plaintiff for nuisance.”

In the case of Greenock Corporation v. Caledonian Rail-
way Company (2) Lord Finlay L.C., said at page 572:—
It is true that the flood was of extraordinary violence, but floods

of extraordinary violence must be anticipated as likely to take place from

time to time. It is the duty of any one who interferes with the course
of a stream to see that the works which he substitutes for the channel

(1) (1934) OR. 597. (2) (1917) A.C. 556.
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provided by nature are adequate to carry off the water brought down
even by extraordinary rainfall, and if damage results from the deficiency
of the substitute which he has provided for the natural channel he will
be liable. Such damage is not in the nature of damnum fatale, but is
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defenders’ works followed by heavy rain.

In that case, however, the question of statutory duty
or power did not arise.

In the case of Manchester Corporation v. Farnworth
(supra), Viscount Dunedin further said (p. 183):—

The onus of proving that the result is inevitable is on those who
wish to escape liability for nuisance, but the criterion of inevitability
is not what is theoretically possible but what is possible according to
the state of scientific knowledge at the time, having also in view a
certain common sense appreciation, which cannot be rigidly defined, of
practical feasibility in view of situation and of expense.

Lord Blackburn considered the question in the House of
Lords in the case of Geddis v. Proprietors of Bann Reser-

voir, (1) and at page 455 he said:—

For I take it, without citing cases, that it is now thoroughly well
established that no action will lie for doing that which the legislature
has authorized, if it be done without negligence, although it does occasion
damage to anyone; but an action does lie for doing that which the legis-
lature has authorized, if it be done negligently., And I think that if
by a reasonable exercise of the powers, either given by statute to the
promoters, or which they have at common law, the damage could be
prevented it is, within this rule, “negligence” not to make such reasonable
exercise of their powers. I do not think that it will be found that any
of the cases (I do not cite them) are in conflict with that view of the
law . . . The whole question, therefore, comes around to this, was such
a power given or was it not?

In that case the plaintiff succeeded on the ground that,
having constructed a reservoir, it was the defendant’s
duty to exercise the powers conferred in the Act to cleanse
the bed or channel of the stream and keep it in proper
state for the flow and reflow of the waters that had to
pass through it, and that such action would have prevented
the damage complained of.

The latest decision I have been able to find is that of
Provender Millers (Winchester), Ltd., v. Southampton
County Council (2) where at page 162 Sir Wilfrid Greene,
M.R., said:—

The other branch of the argument dealt with the point of statutory
duty. It was suggested that Farwell, J., had misdirected himself and
that he had taken a view of the evidence which could not be supported.

(1) (1877-78) 3 A.C. 430. (2) (1939) 4 AER. 157,
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On this branch of the case, without attempting to put my language
with exact precision, the position may be stated thus. The appellants,
being under a statutory duty to repair bridges carried by county highways
and to keep the county highway in repair, and in particular to protect
1t against flooding, set themselves to perform that task, which was admit-
tedly necessary. That being the task, what they have actually done is
something beyond what their duty imposed upon them, because they have
not only rebuilt the bridge—that is right~—they have not only protected
the highway against flood water—that 18 right—but they have also gone
further and effected & permanent alteration in the natural flow of the
stream. Having, therefore, done something which goes beyond their
duty, it is for them, and admittedly it is for them, to justify that excess.
If the statutory duty could only have been performed (and when I say
that I mean from a reasonable point of view, and without calling in the
aid of extravagant devices, or anything of that kind) by going to that
excess, the appellants would have been under no lability, because then
they could truly have said that what they had done was the only reason-
able thing that they could have done in the performance of their duty,
and that, if, in order to perform that duty, they had at the same fime
to go beyond its exact limits, that would be a matter of which the
respondents could not complain. Farwell, J., in my opinion, correctly
stated the law, and appreciated the facts correctly. He found that
the appellants had really made no attempt to discharge the burden
upon them of showing that the statutory object of repairing the bridge
and protecting the highway against flooding could not reasonably have
been achieved without going to the further point of permanently altering
the normal flow of the river to the prejudice of persons interested in
the water flowing down the River Iichen.

In applying these principles to the facts of the case,
several questions arise. Did the Board have statutory
powers to do what it did or as a necessary incident to such
powers as were granted to it? Did the Board act negli-
gently in carrying out its powers either in what it did or
in what it failed to do? In the true interpretation of the
statute, does it authorize the exercise of powers to the
injury of the Suppliant and has the Respondent shown
that the Act intended to take away the private rights of
the individuals either by express words or necessary impli-
cation?

On the first question I am quite satisfied that the Board
had the necessary powers conferred on it by the Act to
do as it did, or at least as a necessary incident to such
powers. I will not repeat what I have previously said as
to all the provisions of the Convention and the Act. Its
duty was to secure severally and at all times the most
dependable flow and the most advantageous and beneficial
use of the waters in the Winnipeg River: it had the duty of
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had to keep its reservoir at as high a level as was con-
sistent with safety, keeping in mind its long-term records,
and to secure the most advantageous and beneficial use it
had to take into consideration the advantages of all parties
who would be affected by its operations—not merely one
or more individuals who might be adversely affected. It
was supplied with facilities which permitted it to discharge
47,000 c.f.s., and in my opinion it was its duty to use these
facilities to the limit in times of crises, even though it
well knew that flooding of individual properties was inevit-
able.

And I believe also that in the exercise of its statutory
powers, the Board did not act negligently in what it did.
It was composed of engineers of very wide experience and
all holding important positions in the public service of
Canada and the Province of Ontario. It made use of all
available information, planned to take care of all such
conditions as it could reasonably anticipate, including nor-
mal Spring freshets; gave consideration to all the interests

that would be affected (not overlooking those of the Sup-

pliant) and applied its best judgment to the whole situa-
tion. The Board appreciated the fact that if the flood flow
in the river was above 21,000 c.f.s., the riparian owners
would suffer some damage and make every effort to avoid
it, consistent with its overall duty.

Mr. S. 8. Scovil, called as a witness for the Respondent,
said that what the Board did was in his opinion what
should have been done and what he in similar circum-
stances would have done himself; and that to have done
as the Suppliant suggested should have been done (namely
to empty the Lake in the early Spring) would have been
contrary to everything that his long experience has shown
him to be the correct procedure. Since 1925 he has been
a consulting hydraulic engineer, and prior to that was
employed by the Dominion Government. He -collected
data for submission to the International Joint Commission
in connection with the control of the Lake of the Woods;

57743—3%a
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was engineer from 1914 to 1919 for the Lake of the Woods
Technical Board. In 1919 he was appointed engineer of
the interim Lake of the Woods Control Board and remained
as such until 1925. All his professional life has been devoted
to the control and conservation of water and water power,
and he has been retained as consultant in many of the
largest developments in Canada. He is undoubtedly an
expert in his field and I do not think that his former con-
nection with Government Boards, and his extensive experi-
ence in the Lake of the Woods area, minimizes in any
degree the importance of his evidence. As stated by this
witness, and the other Crown witnesses, a proper regard
for their duties impelled the Board to act as it did, and
to have acted otherwise, in the light of the then known
conditions, would have nullified the whole functions of the
Board. As stated by Mr. Scovil, in order to provide a
uniform flow “you must always have a reservoir on which
to draw”’.

As further evidence that a policy of limiting the outflow
to an amount that would never flood the property of the
Suppliant (21,000 c.f.s.,) would have been unwise and
unsuccessful,—reference may be made to Exhibit “K”.
This is a table prepared by Mr. Scovil and indicates the
depth in feet of storage capacity required in the Lake for
actual maximum flood inflows if the outflow were limited
to 27,000, 30,000, 35,000 and 40,000 c.fs. in the periods
of high inflows from 1892 to 1944. For example in the
year 1027, a depth of 6-48 for storage would have been
required with an outflow of 27,000 cf.s., and obviously
more than that if the outflow were limited to 21,000 c.f.s.
So that even if the reservoir had been lowered on April 1st
to 1056 sl.d., the result would have been that the Lake
would have risen to 1062-48, well beyond the authorized
limit. It follows that it was necessary for the Board to
increase the outflow to a point where flooding of the Sup-
pliant’s property would be the inevitable result of the Board
performing its duty.

The two expert witnesses called for the Suppliant—MTr.
MecLean and Mr. McGillivray, stated that the flooding
in Sand Lake at times of excess outflow was caused by a
bottle neck further North at White Dog Falls (which, as
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if it were done without further controls, then in dry periods,
most, if not all, of the water in the Winnipeg River in the
South would be drained off to the great detriment of all
the residents and water users. It would, therefore, be
necessary to install controls and the cost of the whole sug-
gested and necessary development was estimated at
$1,000,000. In some of the cases which I have cited, it is
pointed out that such unreasonable expenses are not war-
ranted to accomplish a very limited objective. It should
be observed in any event that the Board had no funds to
carry out such a project; was never required to do so
by the Crown, and, in my view, it had no duty and no
power under the Act to do so.

While section 3(c) of the Act confers powers on the
Board to regulate and control the flow of waters of the
Winnipeg River between its junction with the English
River and the Lake of the Woods, and section 5 confers
on it all powers necessary for effectively carrying out the
authority and control vested in it by the two Acts of the
Dominion and the Province of Ontario, the Board has
not exercised any such power except by controlling the
outflow from the Lake of the Woods into the Winnipeg
River through the Norman Dam. The Board has no specific
power of expropriation, or to purchase land, or construct
controls, and has no assets or revenue to defray such costs.
In fact the whole tenor of the Act seems to be that the
Board shall act only by issuing orders. Only the expenses
of the Board are to be provided for and the Crown has
at no time provided any funds beyond the expenses
of the Board and its servants. The Board has to deal only
with the facilities supplied to it and to operate them to the
best of its ability. Unless, therefore, the Dominion of
Canada or the Province of Ontario were to supply addi-
tional facilities for the purpose of more completely con-
trolling the waters of the Winnipeg River or supply funds

DJ.
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for that purpose to the Board, the latter cannot effectively
control the water in the Winnipeg River. It is limited to
the operation of the Norman Dam.

In the Geddis v. Bann Reservoir case (1) referred to by
counsel for both parties, Lord Hatherley summarized the
law as follows, at p. 448:—

In that case, which has been followed by several others, it seems
to have been laid down that persons having powers to execute certain
works, and executing those works in such a manner as to perform that
duty in compliance with an Act of Parliament, and being utterly
guiltless of any negligence, cannot be liable to an action. If the person
injuriously affected cannot find any clause in the Aect of Parliament,
giving him compensation for the damage which he has received, he
cannot obtain compensation for such damage by way of action against
the parties who have done no wrong. That is the simple proposition
which is laid down in that case, and when it is expressed in those terms
it is impossible for anybody to find fault with it.

I am of the opinion that the Acts by which it was
appointed and the Convention under which it was to
control the level of the Lake gave the Board express powers
to raise the outflow up to 47,000 c.f.s., when in their judg-
ment it was necessary to do so; and in any event such
powers should be implied in order that the duties and
powers given by the Acts and the Convention should
be reasonably and efficiently carried out and that without

such powers the duties could not have been so exercised.

I also find that it did not act negligently, but that its
members, all professional engineers of wide experience,
brought to the problems involved all knowledge available to
them and exercised the skill of their profession. There
was no such lack of care, under all the circumstances, as
is necessary to create negligence, and there is nothing in
the act which gives the Suppliant a remedy against the
Crown. The standards to be applied are not standards of
perfection. See McMillan v. Murray (2); McLean v.
Y.M.C.A., (3) and Hughston v. Jost (4).

I think it should be noted also that the Board was not
established as a Flood Control Board but was brought
into existence pursuant to the Convention with the primary
purpose of controlling the waters in the Lake of the Woods.
It is interesting also to note from the evidence of Mr.

(1) (1877-8) 3 A.C. 430. (3) (1918) 3 W.W.R. 522.
(2) (1935) S.C.R. 572 at 574. (4) (1943) O.W.N. 3.
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McLean, a witness of the Suppliant, that the International
Joint Commission (which made the investigation leading
up to the Convention and whose recommendations as to
the water level in the Lake of the Woods and as to the
necessity of increasing the outflow up to 47,000 cf.s.,
were adopted) clearly anticipated that damage could result
to those having property in the Winnipeg River. Part of
the recommendation of the International Joint Commis-
sion was that compensation be provided for those who
would suffer damage by reason of such increase in the
level of the waters in the Winnipeg River. As stated by
Mr. McLean—“They were going to flood”. That recom-
mendation was not carried out.

It is also to be noted that prior to the establishment
of the new peak level in the Lake of the Woods by the
terms of the Convention at 1061 s.l.d., there was a range
in the Lake of the Woods of nine feet and by the terms
of the Convention this range was reduced to an overall
range of 5:25 feet. The evidence of Mr. Strome is very
clear that it was computed by the engineers in charge that
it would be necessary to increase the discharge capacity
of the Lake of the Woods up to 47,000 c.f.s., at an elevation
of 1061 sl.d., and that within a range of 5-25 feet the
Board had to handle the same amount of water under the
new control with about two-thirds of its former capacity
for that purpose. Unless the level of the Lake is at 1061
s.l.d.,, it is not possible to secure a maximum outflow of
47,000 c.f.s., as provided by the Convention.

The evidence of Mr. Strome establishes that the Board
cannot get the most advantageous and beneficial use of
the waters in the reservoir unless it has the storage as
full as possible over the period that the inflow is sufficient
to fill up the Lake, as against the outflow being used for
power purposes. And his statement also proves that the
Board has found that for the purpose of controlling the
flood in the Lake with the discharge facilities supplied
to it, it is not necessary to draw the Lake down below
1060-59 sl.d., to provide for any later Lake flood at or
below 1062-50 sl.d. The Suppliant-complained also that
there was some delay in June, 1944, in stepping up the
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outflow, alleging that had the Board acted more promptly,
the flood in the river would not have been so serious. I
accept the evidence of Mr. Strome in this regard, when
he says that the lag was not important and that the
difference in the water level in the river could hardly
have been measured. He says the step up in outflow
should be gradual, and not immediate; and that the delay
of a few days does not eliminate, but merely postpones
the flooding. I also accept his statement that as the inflow
into the Lake between May 1st and September 30th, 1944,
was 488 billion cu. ft., and the total capacity of the reser-
voir between 1056 s.1.d.,—1061-25 was 217 billion cu. ft.—
it was quite impossible, even had the reservoir been lowered
to 1056 on May 1st, to keep the outflow below 21,000 c.f.s.,
at all times and at the same time prevent the level of
the Lake going above 10625 or even above 1062-50.

The witnesses, McLean and McGillivray, called by the
Suppliant, are men of considerable experience in their own
field, but neither has had actual experience in the regula-
tion and control of lakes and reservoirs. On the other
hand Strome and Cameron (both members of the Board)
and Scovil, all of whom gave evidence for the Respondent,
are men of very wide experience in their field—not only
at the Lake of the Woods, but in many other very im-
portant similar projects throughout Canada. Their evidence
is based on information obtained from practical experi-
ence, and not on any theory arrived at after the event,
and I prefer their evidence to that of the Suppliant’s
witnesses. ’

Finally, I think that in the true interpretation of the
Act, it must be found that the Parliament of Canada took
into consideration the fact that the Board in carrying
out its duties, might at times interfere with private rights
by causing flood damage. The records were all in Govern-
ment departments; provisions had been made for an out-
flow up to 47,000 cf.s., and such an outflow was bound
to cause flooding in the Winnipeg River. Inasmuch as
Section 8 of the Act bars any remedy against the Board
or its officers, Parliament must have anticipated the

. possibility of such damage arising.
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inhabitants of one country could not make any claim for
damages against the other country.

My findings, therefore, on this point are that the Board
had statutory powers to do as it has done—that it did
not exceed these powers, or act negligently in carrying
them out.

. The Suppliant’s claim is based on the alleged negli-
gence of the Board and must, I think, be considered under
Section 19(c) of the Exchequer Court Act. To succeed,
therefore, the Suppliant must prove that the damage com-
plained of resulted from the negligence of an officer or
servant of the Crown while acting within the scope of
his duties or employment. I have already found that there
was no negligence on the part of the Board, and there is
no question that what it did was within the scope of its
duties. Was the Board the officer or servant of the Crown?

Whether or not in any given case the relation of master
and servant exists is a question of fact, but in all cases
the relation imports the existence of power in the employer
not only to direct what work the servant is to do, but also
the manner in which it is to be done. (See Halsbury (1)
and Umpherstone on Master and Servant p. 216 and cases
therein referred to).

The Board, as previously mentioned, was created by the
Acts of two governments, the Dominion of Canada and
the Province of Ontario. Each appointed two members.
The expenses are borne jointly by the two Governments
and no report is made to either as to the Board’s activities.
I{ is given certain powers, the carrying out of which is not
subject to the control of either Government, full discretion
being given to the Board itself. The Acts do not reserve
to the Crown the right of control over the activities of the
Board in the performance of its duties. Apparently the
only authority of the Crown is to appoint its representa-

(1) 2nd. Ed. Vol. 22 p. 112.



306
1946

——
JouN R.
Bropm

v,
THE KINg

Cameron

EXCHEQUER COURT OF CANADA [1946

tives to the Board, and as the appointments are during
pleasure, to revoke such appointments. The evidence indi-
cates that the Respondent has never interfered in any way
with the activities of the Board since its establishment in
1928. The Board acts as a unit and not through its individ-
ual members. Its decisions are those of the Board and
not of its members appointed by the Respondent. The
latter has nothing to do with the appointment of the other
two members, who are appointed by the Province of
Ontario and can exercise no control whatever over their
actions.

By the terms of the Convention the Dominion of Canada
was to establish and appoint a Lake of the Woods Control
Board consisting of engineers, which Board would regulate
and control the outflow from the Lake of the Woods. And
having provided for the establishment of such Board of
competent engineers, the full discretion as to the method
of regulating and controlling the outflow was left to the
Board. The latest decision bearing on this question is the
judgment of the Court of Appeal of Manitoba in Oatway
v. Canadian Wheat Board (1). Many authorities are dis-
cussed therein but it will, I think, be sufficient to refer
only to a few of them to ascertain the tests to be applied.

In Fox v. Government of Newfoundland (2), it was held
by the Judicial Committee of the Privy Council that certain
balances in the books of a bank to the credit of various
Boards of Education were not debts or claims due to the
Crown. Sir Richard Couch said at page 672:—

The appointment of boards for each of the three religious denomina-
tions, and the constitution of the Board, indicate that it is not to be a
mere agent of the Government for the distribution of the money, but

is to have within the limit of general educational purposes a discretionary
power in expending it—a power which is independent of the Government.

This statement was approved by the Judicial Committee
of the Privy Council in Metropolitan Meat Industry Board
v. Sheedy (3). The question for determination was whether
a debt due to the Board was a debt due to the Crown
and in holding that it was not, Viscount Haldane stated
his reasons at page 905, as follows:—

(1) (1945) 52 M.R. 283. (2) (1898) A.C. 667.
(3) (1927) A.C. 899.
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actions. But these provisions, even when taken together, do not outweigh
the fact that the Act of 1915 confers on the appellant Board wide powers
which are given to it to be exercised at its own discretion and without
consulting the direct representatives of the Crown. Such are the powers
of acquiring land, constructing abattoirs and works, selling cattle and
meat, either on its own behalf or on behalf of other persons, and leasing
its property. Nor does the Board pay its receipts into the general revenue
of the State, and the charges it levies go into its own fund.

From these cases it would appear that the test as to
whether a body performing functions of a public nature
is a servant of the Crown, or is a separate entity, is, in the
main, whether it has discretionary powers of its own which
it can exercise independently without consulting any repre-
sentative of the Crown. This test was applied by the
Supreme Court of Canada in the City of Halifax v. Halifox
Harbour Commissioners (1). In that case Duff C.J., de-
livering the judgment of the Court found that the Com-
missioners were subject to the control of the Crown, and
after summarizing the controls and supervision to which
they were subject concluded that they were performing
Government services and were occupying the property in
question for the Crown. He distinguished the facts in that
case from Fox v. Government of Newfoundland (supra)
and Metropolitan Meat Industry Board v. Sheedy (supra).

I have been unable to find any reported case which has
to do with the status of a board established by two authori-
ties, but inasmuch as the deciding factor in negligence
cases seems to be the control by the master over the
manner in which the work is to be done by the servant—
an element which is entirely lacking here—I have reached
the conclusion that the Board in this case is an inde-
pendent body and not the officer or servant of the
Respondent. For that reason also the action must fail.

The question of damages presents some difficulty.
Damages are claimed in two ways:—

(1) A specific claim for “damage and expense” of
$7,900. ‘

(2) Unascertained damages or alternatively $10,000.

(1) (1935) S.C.R. 215.
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While a good deal of the evidence at the trial had to
do with the actions of the Board prior to 1944, and certain
floodings that took place prior to that date, the Petition
of Right (sections 16 and 17) claimed damages as a result
of flooding in 1944 only. The fiat, permitting the claim
to proceed, was based on the Petition of Right as so framed
and, in my opinion, I must confine the matter to the
damages sustained in that year.

Exhibit 4 is a sketch of the Suppliant’s Island and
indicates the elevations of the various buildings he con-
structed. He erected buildings thereon at what he thought
were convenient places on the assumption that the ordinary
high water mark was 103614 s.l.d., as indicated by the
level of the Government dock at Minaki. He made no
inquiries as to previous floods or extraordinary high water
marks and completely disregarded the knowledge he had of
an extraordinary high flood in 1916 when, as the evidence
clearly shows, the level of the river reached almost 1040
s.l.d. Exhibit 14 shows the levels from 1893 to 1944, and
had he made inquiries, he could have secured the data then
existing. In eight of the years, 1893 to 1905, the level
exceeded 1036-14 as it did also in 1916, 1919, 1920, 1922
and 1923. In 1927 with an outflow from the Lake of 55,400
c.f.s., the level in the river reached 1042-04 s.1.d. He antici-
pated that the proposed controls would entirely eliminate
all flooding in the river. His witness, McLean, stated that
the official records showed that in the last century there
had been a high water mark of 1041-3 and that such an
unusual occurrence would happen once in a great many
years.

It was suggested that the Suppliant was entitled to have
the flow of water continued as in a state of nature. But
even if there were any clear evidence as to what conditions
were in a state of nature—and there is not—1I think he is
wrong in that contention. Controls of various sorts have
been in effect for 75 years. He bought his property long
after the state of nature no longer existed and, in my
view, the most that he could expect so far as the Board
is concerned, would be the continuance of conditions such
as existed in 1928 when the Board took over the control,
for the Board was not responsible for what had happened



Ex.CR.] EXCHEQUER COURT OF CANADA

prior to that date. And it is to be remembered that the
whole claim is based on the action, or want of action, of
the Board. The Suppliant was unwise in his assumption,
when erecting his buildings, that the proposed new Control
Board could always and under all circumstances keep the
level below 1036-14 s.l.d., and to that extent is the author
of his own difficulties.

The claim for $7,900 is made up as follows:—
Building 7 foot rock and concrete wall in two

sections to protect Island from being totally

destroyed—$2.00 per sq. ft..................... $6,400
Repairing cavities created by flood waters washing
out rockandearth ........................... 400
Moving power plant and building to higher ground
(completed) .......... ..o, 600
Moving refrigerator ice house to higher ground
(estimate) ............ ..., 500
$7,900

The first item is in relation to a protective wall built
to prevent further erosion. It is about 65 per cent com-
pleted and the amount claimed covers the total cost
including the part not yet completed. Work on it was
started in 1938 as a result of the flood in that year and
was discontinued in 1942. It was not built as a result of
the 1944 flood and, in my opinion, it is not a proper item
of damages, in any event. If entitled to anything, the
Suppliant is entitled to the damages sustained by lessen-
ing in value of his property due to the 1944 flood and
not to the cost of the protective works. If the damages
recur, and there is entitlement, he could claim for the
damage so sustained in subsequent years.

The item of $400 for repairing cavities created by a
flood water was done in the Fall of 1944, and was attribut-
able to the flood in that year. The amount of this item
was not questioned and I accept it as having been made.

The power plant and its buildings were moved to higher
ground in 1942 and that expense was not therefore incurred
as the result of the 1944 flood. The amount of disburse-
ments was not questioned.
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E‘fﬁ The ice house has not as yet been removed but the
Jomn R. amount claimed as a reasonable cost ($500) is not ques-

BR;’.DE tioned. There is no evidence as to the extent to which it
TeeKive wag damaged by the 1944 flood.

Canﬁﬁmn As to the claim for general damages, the evidence is
—_  very unsatisfactory, and in my opinion quite insufficient
to reach any conclusion. It is based on the destruction
of trees and erosion of the Island, but there is nothing
to indicate what part of the damage was caused in 1944,
The evidence of Mr. McGillivray would seem to indicate
that most of the damage was done prior to 1944. There
can be no doubt that the floodings over a period of years
did cause erosion and the loss of some trees. (The Sup-
pliant estimates the number at over 750). But in the
absence of information as to what losses were caused
in 1944, and the lessening in value of the Island by reason
of such losses, I cannot find any evidence on which to
determine the amount of general damages caused by that
year’s flood. It is the duty of the Suppliant to establish
his claim in this regard, and having failed to do so, I decline
to guess as to what the damage actually was.

For the reasons which I have set forth, the action fails,
and I find that the Suppliant is not entitled to any of
the relief claimed in the Petition of Right. The Suppliant
will pay the Respondent’s costs forthwith after taxation.

Judgment accordingly.
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BETWEEN

HIS MAJESTY THE KING, on the ]
Information of the Attorney-General } PLAINTIFF;
of Canada ........ e

AND

GORDON C. EDWARDS ........... ....DEFENDANT.

Ezpropriation—Expropriation Act, RS8.C. 1927, c. 64 s. 9—Exchequer
Court Act, RS.C. 1927, c. 84, ss. 19 (a), 47—Compensation money to
be measured by value of the land—Fair market value to be estimated
on value for most advantageous use—Evidence of sales of other
property useful if property comparable and proper account taken of
change in value—Court must value property as a whole—Value to
owner is realizable money value—Limited market does not justify
departure from valuation on basis of market value—Where property
has higher value as a site for other than residential use purposes than
for such purposes buildings have no economic value—Award of com-
pensation on basis of genmerosity erromeous—QOwner has no separate
claim for damages for disturbance—No claim for additional com-
pensation where value of property for other than residential use pur-
poses exceeds value for such purposes by more than owner’s loss by
disturbance—Quwner left in possession not entitled to interest.

Plaintiff expropriated certain property, in the City of Ottawa, on which
there was a large private residence. The action is taken to have the
amount of the owner’s compensation determined by the Court.

Held: That the standard for measuring the amount of compensation
money to be paid to the owner of expropriated property has been
set by section 47 of the Exchequer Court Act as the value of the
land at the time when it was taken.

2. That such value is its fair market value estimated on its value for its
most advantageous use.

3. That evidence of sales of property near the expropriated property
affords an excellent basis for arriving at its market value provided
the sales are of property comparable with it and were made at a
time near the date of expropriation, and there has been no change
in value in the interval. Evidence of sales made at one time under
certain conditions cannot be proof of value at a different time when
the conditions are not similar. The King v. Halin (1944) S.CR. 119
followed. Evidence of sales reasonably near the daie of expropriation
is not without probative value provided proper account is taken of
changes in conditions and any intervening changes in value.

4. That the Court should not estimate the value of the land and buildings
separately but must estimate the market value of the property as a
whole. The King v. Manuel (1915) 15 Ex. C.R. 381 followed.
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5. That the value of expropriated property to the owner is not an
imaginary value in the mind of the owner or its intrinsic value but
its realizable money value and cannot be disassociated from or exceed
the price which a possible purchaser would be willing to pay for it.
Cedars Rapids Manufacturing and Power Company v. Lacoste (1914)
A.C. 569 and Pastoral Finance Association, Limited v. The Minister
(1914) A.C. 1083 followed.

6. That there is no justification in departing from these principles in the
case of a property with a large residence on it, such as that of the
defendant, because of the limited market for such a property. The
King v. Spencer (1939) Ex. C.R. 340 disapproved.

7. That where a property on which there is a residence has a higher
value as a site for other than residential use purposes than it has
for such purposes, the buildings on it, since they are no longer an
adequate development of the property or well adapted to the land
and its location, having regard to its higher value for other purposes,
do not enhance the value of the land or the property as a whole
for such other purposes and have no economic value.

8. That the Court has no right to be generous to the former owner of
expropriated property. The King v. Larivée (1918) 56 Can. S.C.R. 376
followed. It is the duty of the Court to be fair and measure the
owner's compensation by the standard set by Parliament—the value
of the land taken, no less but no more.

9. That the owner of expropriated property has no separate claim for
damages for disturbance and where the value of the property for
other than residential use purposes exceeds its value for such purposes
by more than the amount of the owner’s loss by disturbance of his
residential use the owner is not entitled to any additional compensa-
tion for such loss. Horn v. Sunderland Corporation (1941) 2 K.B. 26
followed.

11. That where the owner of expropriated property has been left in undis-
turbed possession of it since the date of its expropriation he is not
entitled to any allowance of interest. The King v. Manuel (1915) 15
Ex. CR. 381 followed.

INFORMATION by the Crown to have the amount of
compensation money to be paid for certain expropriated
property in the City of Ottawa determined by the Court.

The action was tried before the Honourable Mr. Justice
Thorson, President of the Court, at Ottawa.

Lee A. Kelley K.C. and H. C. Kingstone for plaintiff.

J. A. Robertson K.C. and Alastair Macdonald for
defendant.

The facts and questions of law raised are stated in
the reasons for judgment.
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The President now (March 26, 1946) delivered the 1_’94_5'
following judgment:— Tue KiNg

The Information shows that the land described in para- Eowazos
graph 2 was taken under the Expropriation Act, R.S.C. Thorson P.
1927, chap. 64, for the purpose of the public works of ——
Canada. The expropriation was completed pursuant to
section 9 by the deposit of the necessary plan and descrip-
tion in the office of the registrar of deeds for the registration
division of the City of Ottawa, in which the land is situate,
on June 12, 1943. On such deposit the land became vested
in His Majesty and the defendant ceased to have any right,
title or interesi:, therein.

The expropriated property is at the extreme north east
end of Sussex Street and lies between it on the south,
the French Embassy property on the west, and the Ottawa
River. It has a depth on the west of 409 feet to the high
water mark of the river, a frontage of 5638 feet on Sussex
Street, and a river frontage of approximately 720 feet.
It is triangular in shape, coming almost to a point at its
extreme north east end. It is about 40 feet above the
river, with a sharp slope down to it, and has a total area
of 3-98 acres, of which approximately one acre is taken
up by the slope. There are four buildings on the land,
a very large stone residence, No. 24 Sussex Street, set back
approximately 195 feet from the street, a stone garage
and tool house, west of the residence, and two stone build-
ings facing on Sussex Street, one at the east end, No. 10
Sussex Street, formerly a coach and stable building but
now converted into a dwelling, and the other at the west
end, No. 26 Sussex Street, formerly a gate house but now
also occupied as living quarters. There is a low stone wall
along the frontage on Sussex Street. Driveways from two
entrances lead to the residence. There are many fine large
trees on the property, and the well kept grounds have been
landscaped with hedges and shrubs.

The parties have been unable to agree as to the amount
of compensation money to which the defendant is entitled
and these proceedings are taken to have such amount fixed
by the Court. By the Information the plaintiff offers the
gsum of $125,000 in full satisfaction of the defendant’s

57743—4a
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rights. By his amended statement of defence the defendant
claimed the sum of $261,190, of which $233,500 was said
to represent the value of the land and buildings taken,
and $27,690 the damage caused by the said taking to the
household goods contained in the premises. During the
trial, pursuant to leave, the statement of defence was
further amended, whereby the defendant claimed $261,190
in one amount as loss and damage caused by the taking,
leaving his claim as first stated as an alternative one.
The divergence between the parties is very great, but
that is not unusual in proceedings of this kind.

The Expropriation Act does not itself provide any basis
upon which the compensation money for expropriated
property should be fixed. This Court derives its jurisdiction
to deal with the matter from section 19(a) of the Ex-

chequer Court Act, R.S.C. 1927, chap. 34, which provides:—

19. The Exchequer Court shall also have exclusive original jurisdiction
to hear and determine the following matters:—

(a) Every claim against the Crown for property taken for any public
purpose;

and section 47 of the same Act lays down the rule which
the Court must follow in determining the amount to be
paid:—

47, The Court, in determining the amount to be paid to any claimant
for any land or property taken for the purpose of any public work, or
for injury done to any land or property, shall estimate or assess the

value or amount thereof at the time when the land or property was
taken, or the injury complained of was occasioned.

The standard for measuring the amount of compensation
money has thus been set by Parliament as the value of
the land at the time when it was taken. The Court must,
therefore, estimate the value of the expropriated property
as at June 12, 1943, the date of its expropriation.

The general principles for determining the value of ex-
propriated property are well established. This Court dealt
with them in The King v. W. D. Morris Realty Limited
(1), and, at page 147, I summarized the effect of the
authorities as follows:—

The owner of expropriated property is to be compensated for the
loss of the value of such property resulting from its espropriation by
receiving its equivalent value in money, such equivalent value to be

(1) (1943) Ex. C.R. 140 at 145-149.
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estimated on the value of the property to him and not on its value
to the expropriating party, subject to the rule that the value of the
property to the owner must be measured by its fair market value as it
stood at the date of its expropriation.

The value to be estimated is a money value; the Court
must not allow itself to be influenced by any consideration
of personal or sentimental attachment of the owner towards
his former property.

Market value has been defined by Nichols on Eminent

Domain, 2nd edition, p. 658, as follows:—

By fair market value is meant the amount of money which a pur-
chaser willing but not obliged to buy the property would pay to an
owner willing but not obliged to sell it, taking into consideration all
uses to which the land was adapted and might in reason be applied.
This definition serves as the basis for another general
principle, also dealt with in the W. D. Morris Realty
Limited case (supra), at pp. 152-154, namely, that the
owner of expropriated property is entitled to have its
market value estimated on its value for its most advantage-
ous use. The best statement of this principle, frequently
enunciated in this Court, is contained in Nichols on
Eminent Domain, 2nd edition, p. 665, where the author
says:—

Market value is based on the most advantageous use of the property.

In determining the market value of a piece of real estate for the
purposes of a taking by eminent domain, it is not merely the value of
the property for the use to which it has been applied by the owner
that should be taken into consideration, but the possibility of its use for
all purposes, present and prospective, for which it is adapted and to
which it might in reason be applied, must be considered, and its value
for the use to which men of prudence and wisdom and having adequate
means would devote the property if owned by them must be taken as the
ultimate test.

This broad statement assumes a price that a purchaser,
having carefully considered the advantages and possible
uses of the property, would be willing to pay in order to
obtain it. It must not be forgotten, however, that, while
consideration may be given not only to the present use
of the property but also to its prospective advantages, it
is only the present value, as at the date of expropriation,
of such prospective advantages, that falls to be determined:
vide The King v. Elgin Realty Company Limited (1).

(1) (1943) SCR. 49.
b57743—43a
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The value of the expropriated property must be con-
sidered in the light of the conditions existing as at June 12,
1943. The general trend of real estate values in the Ottawa
district may be outlined briefly. The stock market crash in
1929 did not cause a break in real estate values until about
1931. They were then substantially depressed until about
1935. Vacant land lay dormant. There was little, if any,
demand for large houses. They were a “drug on the
market”. This continued to be the case even after a general
increase in values, commencing in 1937, which by about
1939 or 1940 had almost reached the high levels of 1930.
There has been an increase in real estate values since 1940
and by 1942 they were somewhat higher than in 1930.
There was a great demand for low and medium priced
houses, with some market for large ones. Evidence was
given of some sales of such houses on Sandy Hill, once
a fine residential district, in 1941 and 1942, all at prices
less than the assessed value of the properties. Since 1942
improved properties have brought substantially increased
prices, but in nearly every case there has been a proviso
for immediate possession and the increase in price has
really been a premium for such immediate possession.
Also, the number of vacant lots has become smaller. Two
factors, in 1942 and afterwards, contributed to the increased
market for large houses. The Department of National
Defence was looking for barrack accommodation for mem-
bers of the forces serving in the Ottawa area and was
willing to pay prices not in excess of the cost of con-
structing barrack buildings; it was able to buy large
houses at such prices from willing vendors without resort
to expropriation proceedings. This was a temporary
demand for a number of large houses but such demand
was at low prices. The other contributing factor was the
coming to Ottawa of representatives of other governments
in increasing numbers. In 1940, nine countries were repre-
sented by High Commissioners or Ministers; this number
had grown to 11 in 1941, and 18 in 1942; 1943 saw the
first ambassador in Ottawa, and by the end of 1944 there
were 23 Ambassadors, High Commissioners or Ministers
representing their respective countries. These required
adequate space for their official residential requirements.
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This likewise created a market for large houses in the
Ottawa district which did not previously exist. The wit-
nesses for the defendant laid great stress on this new
market value factor,

In the light of these conditions the Court must now
consider “the uses to which the land was adapted and
might in reason be applied”. The outstanding feature of
the expropriated property is its location and the view
which it affords. It is on a cliff rising sharply 40 feet
above the Ottawa River. It is right at the easterly limit
of the City, but is convenient to the centre. On the west
there is the French State property with its fine expensive
embassy building on well landscaped grounds; to the south
it faces the South African legation and overlooks the
well treed grounds of Rideau Hall; the remaining boundary
is the Ottawa River. This gives the site a commanding
and magnificent view; from the north-east across Gover-
nor’s Bay towards Rockeliffe Public Park; from the north
across a wide stretch of the river towards the picturesque
village of Gatineau Point at the mouth of the Gatineau
River and the Laurentian Hills in the distance; and
from the north-west across and up the river with a wide
sweep of the hills in the background. There is no industrial
development to mar the view in any direction. Mr.
Hazelgrove deseribed the site as the finest site for a resi-
dence in the City of Ottawa. The only comparable sites
in the City, not owned by the Crown, are those of Earns-
cliffe and the French Embassy. To find other comparable
fine views from residential properties it is necessary to go
to the residence of the United States Ambassador and
the other fine residences along the cliff overlooking the
river in the adjoining Village of Rockeliffe Park. The
view from the expropriated property is one of great charm
and beauty and makes the site a most desirable one.

For the defendant it was urged that the most advantage-
ous use to which the property could be put would be for
private, or embassy, legation or other official residential
purposes. Mr. A. H. Fitzsimmons, the main expert for the
defendant, an experienced real estate broker in Ottawa,
gave an elaborate description of the buildings and ex-
pressed the opinion that the main residence was splendidly
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adapted for home purposes and entertainment on a large
scale, that the ground floor plan was ideal for such enter-
tainment, that the rooms were large and so arranged as
to permit the free circulation of a large number of guests,
that the house was fully equipped with adequate kitchen
and other arrangements, that the ground floor arrange-
ments were capable of extension and rearrangement, for
example, that the drawing room could be enlarged, that
the large picture gallery could be used as a reception or
ball room or converted into a large dining room or library
and study and that, if it were turned into a dining room,
the present dining room could be converted into a library
and study, that the rooms upstairs were large and com-
modious with ample bath room arrangements, that there
was plenty of room for household staff and employees in
the main residence and that the two buildings, No. 10
and No. 26 Sussex Street, were also useful for housing
such staff. The witnesses for the defendant drew a very
attractive picture of the premises for the uses suggested
by them.

As might be expected, the witnesses for the plaintiff
emphasized what they considered defects in the residence
that would strike a prospective purchaser adversely. Their
opinion was that the main residence had not been placed
on the site so as to make the best use of the fine view,
that this was likewise true of the arrangement of the
rooms on the ground floor, for example, that the drawing
room windows did not give the view that might be ex-
pected, that there were no views from the picture gallery
except from the north end of it, and that the kitchen and
servant quarters took up the north-east part of the build-
ing and prevented full use of the view from that direction,
that there was no ground floor library or study, that there
was no verandah, sun-room or outside terrace, that the
house was not modern in its arrangements, for example,
that the ceilings were too high, that there was no access
from the kitchen and servants’ quarters to the front door
without going through other rooms, and that there was
no ground floor cloakroom and washroom, that the garage
was not attached to the house, that the presence of street
car tracks on Sussex Street was not desirable, that the
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buildings on it to the south-east were old and low class 34_‘2
and that the approach to the property was not a good T=eKma
one. There was very little, if anything, in the way of gy rms

possible defects in the premises that escaped their attention. Thomson P.

Other possible uses of the property were suggested. Mr. —
Fitzsimmons thought it could be sold for a high class
office building such as an insurance company’s headquart-
ers. Mr. Bosley, a real estate broker from Toronto, was
strongly of the opinion that it could be put to more
advantageous use than for either private or official resi-
dential purposes. He agreed that it would be suitable for
a high-class insurance office building, and thought that it
was also adaptable for an institutional or public building,
" such as the National Research Council building, or for
a high class apartment block.

The possible uses of the property having been thus
outlined, it is necessary to consider the evidence as to
sales of other properties.

In The King v. Eastern Trust Company (1) I held that
evidence of sales of property near the expropriated property
affords an excellent basis for arriving at its market value
provided the sales are of property comparable with it and
were made at a time near the date of expropriation. This
statement requires qualification in view of the decision of
the Supreme Court of Canada in The King v. Halin (2).
In that case Taschereau J., speaking also for Rinfret J.,
as he then was, and Rand J., at page 126, rejected the
evidence of sales of property made in certain years as
proof of the value of the expropriated property at the
date of its expropriation on the ground that the conditions
which existed during such years had disappeared at the
time of expropriation. He also, at page 125, expressed
serious doubts as to the legality of proof of sales made
after the date of expropriation, although, later on the
same page, he spoke of sales made about such date. His
doubts are at variance with the opinion expressed by
Anglin J. of the same Court in T'oronto Suburban Railway
Company v. Everson (3), in whose judgment the Chief
Justice, Sir Charles Fitzpatrick, concurred, that evidence

(1) (1945) Ex. C.R. 115 at 121.  (2) (1944) S.C.R. 119.
(3) (1917) 54 Can. S.CR. 395 at 411.
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of bona fide sales within a short time after an expropria-
tion accompanied by proof that there had been no change
in value in the interval was relevant and admissible. Duff J.
appears to have had a similar opinion. While these two
cases leave the question of the admissibility of evidence
of sales made subsequently to the date of an expropriation
not entirely free from doubt, they are in agreement that
the Court must keep in mind any change in value in the
interval between the time of the sales and the expropria-
tion date. This is, I think, of greater importance than
the mere element of nearness in point of time. Trends
and changes in market values must always be considered.
Evidence of sales made at one time under certain condi-
tions cannot be proof of market value at a different time
when the conditions are not similar. Obviously, the nearer
the sales are to the date of expropriation, the less likeli-
hood there is of an intervening change of value. It is not
always, however, possible to give evidence of sales very
near the date of expropriation and, while the nearer sales
are to such date the greater is the weight to be attached
to evidence of them, evidence of other sales reasonably
near such date having regard to the activity in the district
is not without probative value, provided that proper
account is taken of the conditions under which they were
made as compared with those existing at the date of the
expropriation and any intervening changes in value.

Evidence was given of sales of properties in the vicinity
of the expropriated property, in Sandy Hill, in the Village
of Rockeliffe Park and in other residential districts in the
Ottawa area. Many of these were of non-comparable
properties and evidence of them has no bearing on the
value of the expropriated property. The most relevant
sales are those of the Earnscliffe property to the United
Kingdom, the Blackburn and Lemay properties to the
French State, the Soper Estate property in Rockeliffe
to the United States, and the other fine properties on the
cliff in Rockeliffe.

The property known as Earnscliffe is on the Ottawa.

River just west of the National Research Council build-
ing. It was formerly the property of Sir John A. Macdonald
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and then passed into the hands of Charles Harriss. On
June 21, 1930, it was sold by the Harriss Estate to the
United Kingdom for $90,000 and was bought as a resi-
dence for the British High Commissioner. The area of the
property is 2-38 acres.

The Blackburn property was at the corner of John Street
and Sussex Street, with a frontage of 260 feet on Sussex,
and a total area of 2-33 acres. It was sold to the French
State on December 31, 1931, for $80,000. On it there was
a house assessed at $15,000. The Lemay property lay be-
tween the Blackburn property and the defendant’s. It
had a frontage of 86-4 feet on Sussex Street and extended
back to the river with an area of -81 acres. The defendant
bought it in 1928 for $20,700 to protect the west side of his
property from improper development, but when this danger
disappeared with the proposal to build the French Em-
bassy, he sold it to the French State on December 20, 1937,
for $25,000. On it there was a building assessed at $6,900.
It is quite clear that these properties were bought as a
site, for the existing buildings were immediately demolished
and the present French Embassy building erected, for which
a building permit of $475,000 was taken out. On this basis,
which is the only one to be considered, the price paid for
the Blackburn property works out at $34,334 per acre,
for the Lemay property at $30,864 and for the two com-
bined at $33,439.

The Soper Estate property is in the Village of Rockeliffe
Park. It was divided and the division plans registered in
September, 1935. On this division the United States bought
the northern portion, known as Lornado, in November,
1935. The registered transfer does not show the purchase
price, but counsel for the defendant stated it as $225,000,
and counsel for the plaintiff accepted this figure. The
property was purchased as a residence for the United
States Minister, now its ambassador. Its area is 9-2 acres.

Mr. E. N. Rhodes, an Ottawa real estate broker, gave
details of sales of properties along the cliff in Rockeliffe
extending back to a sale in 1920 of 3% acres of vacant
land for $35,000, of which a specially choice acre was sold
in 1922 for $22,000, a sale in 1928 of 5 acres with an old
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house on it, of which only the walls were used in the new

Tnm Kmwve building, at $78,000, two sales in 1929 at over $11,000 per
Eowams 2€Te, one of which was of property back from the cliff, and

Thorson

P.

several sales of land, now included in the Swedish property,
at from over $6,000 to over $11,000 per acre. These repre-
sent the choicest purely residential lands in the Ottawa
district. Mr. Rhodes stated that these sales showed an
average of $12,800 per acre for land alone.

Certain other tests as to value that might exist in other
cases are not available in this one. It is not possible to
value the expropriated property from the point of view of
the rent that might be obtained from it, for it is not the
kind of property for which an adequate rent could be
obtained.

Nor is the assessment proof of its market value. In 1943
the land was assessed at $51,100 and the buildings at
$41,400, making a total assessment of $92,500. In the W. D.
Morris Realty Limited case (supra) I held that there may
be cases where a municipal assessment might afford some
check against an exorbitant claim, but that generally speak-
ing evidence of a municipal assessment is not of itself to
be relied upon as evidence of market value. An assessment
is not made for the purpose of establishing such value,
but for raising municipal taxes. Assessments may vary
from ward to ward in the same city and may not be
uniform even in the same ward, and they may be higher
in the city than in its surrounding suburbs. In the present
case the assessment of the expropriated property cannot
be accepted as proof of its value.

The valuations put forward may now be considered. It
may be said of all the expert witnesses that they are men
of experience and good standing, but it seems characteristic
of real estate experts, according to my experience, that
they tend to become advocates for the parties who call
them, and their opinion evidence is subject to discount
accordingly. This places an additional responsibility upon
the Court.

The defendant’s original claim of $233,500 as the value
of the expropriated property was based on the valuation
made by Mr. A. H. Fitzsimmons. It is broken up into
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separate items, the land at $130,026, and the buildings and
improvements at $103,586, which was further broken up
into the roads at $2,700, the main residence at $91,386,
No. 10 Sussex Street at $5,000, No. 26 Sussex Street at
$3,500 and the garage and tool house at $1,000, making a
total valuation of $233,612. Mr. Fitzsimmons expressed
the opinion that the property could have been sold in
1943 for $233,500 within a reasonable time from the date
of expropriation.

Mr. Fitzsimmons valued the land on the basis of 173,369
square feet at 75 cents per square foot, or 3:98 acres at
$32,670 per acre. He was influenced, inter alia, by the
sales I have referred to, particularly the sales of the
Blackburn and Lemay properties to the French State.
He applied his unit figure to the whole area of 3:98 acres,
including the acre taken up by the slope down to the
river. Mr. N. B. MacRostie, a well known engineer, sur-
veyor and land valuator, worked on the land valuation
with Mr. Fitzsimmons and agreed with it.

The defendant’s witnesses then valued the buildings
separately. Part of the main residence is approximately
70 years old. In 1907 to 1909 it was rebuilt and extended,
the old part being made to conform to the new. Since
1923 the defendant has spent $30,000 on improvements.
The house is of grey limestone. It is not of any known
style of architecture but is related to the chateau type. It
rests with heavy stone walls on the rock and shows no
signs of sinking or settlement. Its physical condition is
excellent. Admittedly some repairs are necessary, for ex-
ample, new shingling for the roof is required, with necessary
repairs to flashings, eavestroughs and pipes; all the outside
woodwork needs painting; the greenhouse is not in good
condition; the outside wall of the picture gallery shows
cracks and should be restuccoed. Inside the house, the
heating units need renewing and repairs to piping are
required. It was also agreed that the house was subject to
some structural depreciation in that a modern house would
not be built with such heavy walls and beams; there would
be lighter construction and more use made of steel. It was
also admitted that there was some obsolescence in the house
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due to its age and the fact that it is not laid out as a
modern house would be. The witnesses for the defendant
denied any great degree of obsolescence, but, in my judg-
ment, this is its greatest defect—and it is a very serious
one. The view which the Court took of the premises, in
the presence of counsel, strongly confirms me in this
opinion.

Mr. Fitzsimmons took the cubical contents of the main
residence from the architect and applied the rate of $1.00
per cubic foot to obtain its reconstruction cost as at the
date of expropriation. He used this rate, he said, because
of his knowledge of construction costs at the time with
their great increase over 1939. This gave him $182,772, to
which he applied a depreciation of 50 per cent for the
factors mentioned, arriving at a valuation of $91,386. Mr.
MacRostie took off the quantities and applied to them the
prices he considered fair for materials and labour and
arrived at a replacement cost of $192,000. He also applied
a depreciation of 50 per cent, and arrived at a valuation
of $96,000. In his opinion the value of the land was
enhanced by this amount. Mr. A. J. Hazelgrove, an Ottawa
architect of great experience and ability, also took off the
guantities in detail, estimated the cost of the necessary
materials and labour, and arrived at a reconstruction cost
in 1943 of $198,360. He also depreciated this by 50 per cent
and arrived at his valuation of $99,000. While there is no
reason to doubt Mr. Hazelgrove’s estimate of reconstruction
cost, his opinion that the building added $99,000 to the
value of the land cannot be accepted, particularly in view
of the fact that he admitted that he was not qualified to
give any opinion as to the value of the land or the total
value of the property and would express no opinion as to
what it could have been sold for at the date of its
expropriation.

The other buildings were not valued by Mr. Fitzsimmons
and Mr. MacRostie on the basis of their replacement cost
less depreciation, but at an estimate of their value for use
for accommodation for employees and staff. No. 10 Sussex
Street has been converted into residential quarters and
rented at $100 per month. No. 26 Sussex has been rented
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with Mr. Fitzsimmons’ valuation of them as well as of the Taz K
garage and roads. Mr. Hazelgrove valued these buildings gowams
on the basis of their replacement cost less a higher rate of Thoron P.
depreciation than in the case of the main residence and —
arrived at a valuation of No. 10 Sussex Street of $7,500,

of No. 26 Sussex Street of $5,000 and of the garage at

$1,800.

The expert witnesses for the plaintiff put their valua-
tions on quite a different basis. They did not make separate
valuations of the land and the buildings, but valued the
property as a whole. Mr. Rhodes, although his general
real estate experience is not as wide as that of Mr. Fitz-
simmons, has had a good deal of practical experience in
dealing with large houses. His opinion was that the nature
of the land value of the expropriated property had changed,
after the French Embassy had been built, from value for
' private residential purposes to value for higher uses. On
this premise he valued the property as a site. He took
the per acreage price of the Blackburn property, applied
this to the acreage of the expropriated property, then ex-
pressed his opinion that it was not as good a site as that
bought by the French State, and arrived at his conclusion
that the highest valuation that could be placed on it was
$125,000. In his opinion, if this valuation was placed on
the property for its value as a site, then there was no
economic value in the buildings.

Mr. Bosley, whose long experience extends across Canada,
agreed with Mr. Rhodes’ valuation. It was his view that
> the expropriated property had a much higher value than
could be attributed to it on a residential basis. I have
already referred to his opinion as to the uses to which the
property was adaptable. The realization of such higher
value would necessarily involve demolition of the buildings
and, consequently, nothing should be added for them. In
Mr. Bosley’s opinion $35,000 per acre was the top price
that could be paid for the purposes mentioned, and if such
value was given, there was no commercial value in the
buildings; but he reduced this top valuation because of the
triangular shape of the property and, in his opinion, its
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lesser capacity for utilization as compared to the French
Embassy site, and arrived at the same conclusion as Mr.
Rhodes that $125,000 was a fair and reasonable valuation
of the property as a whole at the date of its expropriation.

The method of valuation, such as that followed by the
defendant’s witnesses, of estimating the value of the land
separately and adding thereto a valuation of the buildings
and improvements based on their reconstruction cost less
an allowance for depreciation frequently leads to a valua-
tion of the property as a whole greatly in excess of its
fair market or real value. It has unquestionably done so
in the present case. The danger of erroneous valuation
involved in this method has frequently been pointed out in
this Court, for example, by Audette J. in The King v.
Loggie (1), where he was dealing with an old shipyard, and
in The King v. Manuel (2), where he was considering a
large private residence. In the latter case he said, at p.
386:—

the assessment of the compensation should not be made on the basis
of separating and segregating the various factors or component parts
of the buildings and the lands—although all these elements must be
taken into consideration—but the property must be regarded as a whole
and its market value as such assessed as of the date of the expropriation.

Numerous other decisions to the same effect might be cited.
The matter was also discussed in the W. D. Morris Realty
Limited case (supra). At page 151, I held:—

Evidence as to the structural value of buildings or improvements
upon land based upon their reconstruction cost, less depreciation at a
fixed or general rate, is not admissible as an independent test of value
in expropriation proceedings and the value of expropriated property
cannot be ascertained by adding such structural value of the buildings
or improvements to the fair market value of the land by itself, except
only to the extent that the construction of the buildings or improvements
has enhanced the fair market value of the property as a whole.

Nor is the defect in the method cured by fixing the depre-
ciation at a percentage instead of a fixed or general rate.
This does not mean that evidence of the kind given has
never any value, for it is frequently convenient and help-
ful, provided it is considered within the limits indicated in

the same case at page 154:—

where the character of the buildings or improvements is well adapted
to the land and its location, their structural value may afford a test of
the extent fo which the construction of the buildings or improvements
has enhanced the market value of the property as a whole. -

(1) (1912) 15 Ex. CR. 80. (2) (1915) 15 Ex. C.R. 381.
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The Court is not directed to estimate the value of the
component parts of the property separately, “although all
these elements must be taken into consideration”—and it
should not do so; it must estimate the value of the property
as a whole, for it is the whole property, and not its com-
ponent parts separately, that has been expropriated, and its
value as such is indivisible. While, therefore, evidence of
the structural value of buildings and improvements may
be received, it is not admissible as an independent test
of value and calculations based upon its reception must
be checked in the light of the value of the property as a
whole. And, while the estimate of value must be on the
basis of value to the owner, such value means, not an
imaginary value in the mind of the owner, but real money
value. Nor is it an intrinsic value apart from what the
property could possibly be sold for. The value of the
property to the owner means its realizable money value,
“tested by the imaginary market which would have ruled
had the land been exposed for sale”, as Lord Dunedin put
it in Cedars Rapids Manufacturing and Power Company
v. Lacoste (1), and cannot be disassociated from the price
which a possible purchaser would be willing to pay for it,
or exceed the amount which a prudent man, in a position
similar to that of the owner, “would have been willing
to give for the land sooner than fail to obtain it”, as Lord
Moulton expressed it in Pastoral Finance Association,
Limited v. The Minister (2).

While it might be necessary to deal somewhat differently
with the case of a property of an exceptional character,
the nature of which need not now be determined, I can
see no justification for departing from these principles and
the basis of assessment approved by Audette J. in The
King v. Manuel (supra), whose judgment was affirmed by
the Supreme Court of Canada, in the case of a property
with a large residence on it, such as that of the' defendant,
because of the limited market for such a property, for as
Audette J. pointed out, at page 385, “it has nevertheless
a commercial value”. Indeed, such a departure would be
particularly productive of excessive valuations in the case
of such properties. We need look no further than the

(1) (1914) A.C. 569 at 576. (2) (1914) A.C. 1083 at 1088.
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present case for proof of this fact, for evidence was given
of many sales of large residences at prices far below their
structural value. To have valued such properties on the
basis of the value of the land plus the reconstruction cost
of the buildings less the depreciation they have suffered
would have been clearly erroneous. Mr. Bosley gave the
Court the benefit of his experience that owners of large
residences do not, when they wish to sell their properties,
get back the reconstruction cost of their buildings less
depreciation—but much less. That experience is a com-
mon one. I can see no ground of principle why the owner
of expropriated property should reasonably expect to get
more for it from the Crown than he could possibly get for
it from any one else, merely because it was taken from
him against his will. The value of the land which Parlia-
ment-has directed the Court to estimate as the amount of
compensation to be paid to him does not depend on
whether he was willing to part with it or not. In The
King v. Spence