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' ERRATA.

-

To the foot note on page 48 should be added ‘“two
judges finding the ‘Mont Blanc’ alone at fault, and
- two finding the ‘Imo’ alone at fault, and one ﬁndmt, '
both equally at fault.”’

This judgment has been conﬁrmed by the Privy
Couneil, 51 D.L.R. 403.

P. 235, L. 4. The word ““Council” should read
¢“Counsel”’. :



MEMORANDA

' Judgments rendéred by the Supreme Court of
Canada, on appeal from this Court, in cases reported
in this volume, but too late to be noted where
reported: - '

1. Jacobsen vs. ‘‘Fort Morgan’’ 8. 8. (Vol. 19 p.
165) - appeal - dismissed—22nd December, 1919 51
D.L.R. 149.

2. The King vs. Barrett (Vol. 19 p. 175) Appeal
dismissed—6th Apr1l 1920.

3. Coy et al vs. S. S. ““D. J, Purdy’’ (Vol. 19 p.
212). Appeal dismissed—6th April, 1920.

4. Halifax Shipyards vs. Montreal Dry Docks &
S. 8. ‘““Westerian’’ (Vol. 19 p. 259).

Appeal dismissed with costs; judgment of this
Court affirmed with modifications in wording of the
~ formal Judgment The words ‘‘As may be reason-
able and beneficial upon and to the Defendant ship”’
are struck out, and the following substituted there- .
for:-“‘so far as the selling value of the Defendant
ship was thereby increased.”’

5. Fraser vs. The ““ Aztee”’, Vol. 19 P 454

‘This case was appealed from the Deputy Local
Judge in Admiralty to the Exchequer Court, but, on
application of plaintiff, defendant consenting, the
case was remitted to the trial Judge for further
~ evidence.

6. Jessie Mac’’, The Tug vs. The Tug “Sea Llon”
p. 78.

‘Notice of Appeal to the Exchequer Court of. Can-
ada has been filed. Appeal still pending. _

7. The Marconi Wireless Telegraph Company of
Canada, Ltd., vs. Canadian Car & Foundry Com-
pany, Limited, et al, (Vol. 19, p. 311). Appeal to the
Supreme Court of Canada dismissed 21st June, 1920,
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IN THE EXCHEQUER COURT OF CANADA.
GexERraL OgnbDER.

In pursuance of the provisions of “The Colonial
Courts of Admiralty Act, 1890”7, and of “The
Admiralty Act, 18917 (Canada), it is ordered
that the following rule of Court respecting fees
and costs in the Exchequer Court of Canada in
the exercise of its jurisdiction, powers and
" authority as a Court of Admiralty, shall be in
_force In the said Court:—

1 Part 2 of the appendix to the General Rules
- and Orders regulating the practice and procedure in
Admiralty cases in the Exchequer Court of Canada,
subdivision VIII, respecting the fees to be taken by
Counsel, is hereby amended by adding thereto the
following paragraph:—

These fees may be increased in the discretion of the
Judge upon application to him therefor.

Dated at Ottawa, this 14th day of April, A.D. 1817,

- W. G, P. CASSELS,
43-4 ' J.E. C

IN THE EXCHEQUER COURT OF ‘CANADA.
.GeNERaL Ruies a¥p Onpers.

In pursuvance of section 87 of “The Exchequer Court
Act” (R. S. 1906, c¢. 140) it is hereby ordered
that item No. 68 of Schedule Z2 entitled: “Ex-
chequer Court Tariff: Fees and charges to be
allowed to Counsel, Attorneys and Solicitors in '
the taxation of costs between party and party”
be expunged and the followmg substituted there-
for:—

.%68. Fee with brief on trial of .issues or hearing,
or on motion by way of appeal from Local Judge,
to be settled by the Registrar, subject to axppeal to a .
Judge in Ohambers”

~ Dated at Ottawa, this 18th day of June, A.D., 1914.

W. G. P. CASSELS,
J. E. C .

IN THE EXCHEQUER COURT OF CANADA.
) GEI{FRAL Rures axp ORbpezs.

In pursuance of section 87 of The Exchequer .Court
Act (R.S. 1906, c. 140) it is hereby ordered that
the following Rules shall be in force in the Ex-
chequer Court of Canada in respect of the mat-
ters therein mentioned:

836. The Court or a Judge shall have power at any
stage of the proceedings in any cause or ma.tter now

o [iii]
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pending or hereafter instituted to direct the trial of
any particular issue or issues therein upon oral evi-
dence, prior to the trial of other issues in question in
such cause or matter and to make all necessary orders
and directions for the purposes of the trial of any
issue or issues as may be so directed.

337. In any cause or matter now pending, or here-
after instituted, where the defendants are numerous,
and where the rights of the defendants or of any class
or classes of defendants in any particular sub-
stantially depend upon the same facts and where
by reason of difficulty in effecting personal service
upon the defendants, or for any other reason, it ap-
pears that in the due administration-of justice such
order should be made, the Court or a Judge shall
have power upon the application of the plaintiff ex
parte, (or upon such notice to any of the parties to
the cause or matter as may have been directed) to
order or direct that one or more of such defendants,
or such other defendant or defendants as may be:
added as representing a class, shall defend the
action so far as the questions of fact or law are di-
rected to be tried on behalf or for the benefit of all
defendants having similar interests, and that ser-
vice of the Information or other proceeding upon
such defendants so named shall be good and suf-
ficient service thereof upon the other defendants,
whether for the purpose of the cause or matter gen-
erally or for the purposes of the trial of such ques-
tions of fact or law, as may be directed:

Provided always that the rights of the defendants
in any cause or matter in which such order may be
made shall not be taken to be affected thereby so far
as any other questions of law or fact in such cause
or matter are concerned,

338, Judgment on the trial of any question order-
ed or directed in the manner provided by the next
preceding rule, shall, if directed in such order, be
binding on all the defendants in any cause or matter
and their heirs and representatives, and in the event
of death of any of the defendants before judgment
being had on such trial no abatement of the action
shall thereupon arise and it shall not be necessary
to revive the cause or matter as against the heirs
or personal representatives of such defendants,

Dated at Ottawa, 15th February, A.D. 1915,

W. G. P. CASSELS,
J. E C.
75068

IN THE EXCHEQUER COURT OF CANADA.
GeNErRaL RuLE axD OrbEg.

In pursuance of section 87 of the Exchequer Court
‘Act (R.S,, 1906, chap. 140) it is hereby ordered
that Rule 236 of the General Rules and Orders

[iv] .




now in force regulating the practice and pro-
cedure in the Exchequer Court of Canada be and
the same is hereby rescinded and the followmg
substituted therefor:—

Ruie 236,

Any party against whom Judgmefnt has been given
or an order made, may apply to the Court or a Judge
thereof for a stay of execution or other relief against
such judgment or order, and the Court or Judge may .
grant such stay or relief upon such terms, if any, as
may be deemed just.

Dated at Ottawa, this 16th day of Februa,ry, AD.,
1917.
" WALTER CASSELS, .
J. E. C
16134

85-4

IN THE EXCHEQUER COURT OF CANADA
Generar Rure AND Onpen,

In pursuance of section 87 of the Exchequer Court
Act (R.S. 1906, chap. 140) it is hereby ordered
that Rule 200 of the General Rules and Orders
now in force regulating the practice and pro-
cedure in the Exchequer Court of Canada be and
the same iIs hereby rescinded, and the following
substituted therefor:—

Rure 200.

1. The Registrar shall settle the minutes of any
judgment or order pronounced by the Court, For this
purpose, an appointment may be obtained from the
Registrar by any party to the action; and the party
obtaining the same shall serve a copy of such ap-
pointment together with a copy of the draft minutes.
of such judgment or order upon the opposite party or
his solicitor, two clear days at least before the time
fixed for settling such judgment or order. The
Registrar shall satisfy himself that service of the
minutes of such judgment or order and of the copy

of the appointment has been duly effected.

" 2. Any order made by a Judge in Chambers shall
be settled and signed by the Registrar, unless the
Judge pronouncing such order directs that the same
shall be signed by himself.

Dated at Ottawa, this 14th day of April, A.D. 1917.

: W. G. P. CASSELS,
43-4 : J. B C,
19225 '

IN THE EXCHEQUER COURT OF CANADA. '
Gexenrar RuLes ANp ORbERs.

In pursuance of section 87 of The Exchequer Court
Act (R.S. 1906, c. 140) it is hereby ordered that
Rule 295 of the General Rules and Orders now
in force regulating the taxation of costs between
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party and party be and the same is hereby
amended by adding the following clause to
schedule Z2 thereof

Owing to the increased cost of living and office ex-
penses arising out of the abnormal conditions created
by the war, it is ordered that, until further order, the
fees, other than payments and disbursements shall be
Increased by twenty per cent. This increase shall
apply to all bills untaxed at the date hereof. :

Dated at Ottawa, this 18th day of Novembe'r, A.D.
1918.

W. G. P. CASSELS,
J. E. C
51838

IN THE EXCHEQUER COURT OF CANADA,
GenerarL RuLes axp Orpggs.

In pursuance of Section 87 of The Exchequer Court
Act (R.S, 1906, ¢. 140), it is ordered that Rule
813 of the General Rules and Orders be and the
same is hereby amended by adding thereto the
following clause:—

Until further order, in addition to 1ihe powers
already vested in him, the Registrar is hereby as-
signed the following rights and duties and shall
have power and authority to do the following acts
and things:—

1. To make an order for substituted or other ser-
vice as provided by Rule 72.

2. To make an order for substituted or other service
on particular defendants as provided by Rules 73, 74
and 76.

8. To make any order for service as provided by
Rule 78,

4. To approve of a bond or deposit of money as
gecurity within the provisions of Rule 79.

6. To make an order for service out of the jurisdic-
tion as provided by Rule 81.

6. To make any order for service as provided by
Rules 82 and 83.

7. To make an order extending the time for ﬁhng a
defence or answer as provided by Rule 85.

8. To make an order granting leave to deliver a
further defence as provided by Rule 103.

9. To make an order extending the time for filing
and serving reply as provided by Rule 111.

10. To make an order granting leave to plead sub-
sequent to reply as provided by Rule 112,

11. To make an order extending time for filing and
service of pleading subsequent to mply as- provided
by Rule 113.

12, To make any order for the amen&ment of
pleadings as provided by Rules 117, 120 and 121.

13. To make an order by consent of parties setting
down points of law for hearing before the Court or a
Judge as mentioned in Rule 126.

[vi]




‘14. To make an order for examinations on discovery
as provided by Rules 134, 185, 186 and 140, .

15. To maeke an order for discovery of documents
a5 provided by Rule 148.

16. To make an order for the production of docu-
- ments for inspection as provided by Rule 146.

17. To make an order for inspection as provided
by Rule 149.

18, To make an order for inspection upon affidavit
as provided by Rule 150. -

19. To make an order for leave to countermand
notice of trial under Rule 169, provided that such
order shall not deal with the question of costs which
will be reserved for the Court or a Judge.

20. To make an order for depoment to be cross-
examined on -affidavit under- Rule 183.

21. To make an order for examination of any per-
son, upon oath as provided by Rule 186.

22, To make an order for the renew»al of writs of
execution under Rule 230.

23. To make an order for the addition of parties as
provided by Rule 254,

24. To make an order for adding or changing par-
ties under Rule 256, or to discharge or vary same
under Rules 268 and 259,

25, To make any order for leave to msue third
party notice under Rule 262.-

26. To make an order for securlty for costs under,
Rules 291 and 292.

27. To make an order for rIjhe amendment of writs
under Rule 306,

28. To make an order under Rule 822 permitting
the pleadings in any case to be filed or delivered
during the vacations,

Any matter dealt with under the foregoing or any
other rules, by the Registrar shall be subject to an
wppgal to a Judge in chambers by any.party inter-
este

In case any matter shall appear to the Registrar to
- be proper for the decislon of the Judge, the Registrar
may refer the same to the Fudge, who may either dis-
pose of the matter or refer the same back rto the
Registrar with such directions as he may think fit,

Dated at Ottawa, this 1st day of December, A.D.
1919,

W. G. P. CASSELS,
J.E.C.
24-4

IN THE EXCHEQUER COURT OF CANADA.
GENERAL RULES AND Onm:ns.'

In pursuance of the provisions contained in the
87th section of The Exchequer Court Act, and the
acts amending the same, it is hereby ordered that
the following rules in respect of the matters here-
inafter mentioned shall be in force in the Ex-
chequer Court of Canada:—
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1. Rule 310 of the General Rules and Orders of the
Exchequer Court of Canada is hereby amended by
striking out -the word “vacations” in the first line
thereof and substituting therefor the words “long
vacation”; and by striking out in the second line
thereof the words and figures “from 11 in the fore-
noon to 12 o’'clock noon,” and substituting therefor
the following words and figures; “from 10 in the fore-
noon to 12 o’clock noon.”

2. And it is hereby further ordered that Rule 317
of the General Rules and Orders of the Exchequer
Court of Canada, now in force, be, and the same 1s
hereby rescinded and the following substituted there-
for:—

Rule 817: There shall be a vacation at Christmas
commencing on the 20th day of December and ending
on the 7th day of Januvary, during which time the
Registrar’s office shall be kept open during each juri-
dical day, except Saturday, from 10 in the forenoon
to 4 o'clock In the afternoon, and on Saturdays from
10 in the forenoon until 1 o’clock in the afternoon,
and all officers and employees of the court are to he
in attendance during these hours, subject, however,
to the discretion of the Registrar to regulate such
attendance during the said vacation.

Dated’ at Ottawa, this 18th day of December, 1819.

W. G. P. CASSELS,

J.E.C.
74168

- IN THE EXCHEQUER COURT OF CANADA.
GeNERAL RuLE Anp OnpER.

In pursuance of the provisions contained in.the 87th
section of The Exchequer Court Act, and the
Acts amending the same, it is hereby ordered
that Rule 15 of the General Rules and Orders of
the Exchequer Court of Canada 'be, and the
same is hereby amended by adding thereto the
following clause:

2. In such an actlon the plaintiff must at the time
of filing his statement of claim, file with the Regis-
trar of the court either the original patent sued on
or a certified copy thereof. ‘

Dated at Ottawa, March 29th, A.D., 1920,

W. G. P. CASSELS,
J. E. C.
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CASES
DETERMINED BY THE

Excarequer Courr oF CANADA.

Quesec Apmiravry DisTrRICT. L8

St

June 7.

PATRICK MULVEY, o
PLAINTIFF;
V.. l

'THE BARGE ‘“NEOSHO,” o |
DEFENDANT. - '

-
r.

Damages to seaman—“Damaye done by any ship”—ddmirally (.'ourt LT
Act, 1861, sec. '7—Interpretatzon—Jumsdwtzon—O’onsent ‘of par-
ties—d cquiescence.

The plaintiff, & seaman, brought an action in rem for damages
against the barge “Neosho” for bodily injuries sustained by him in
an accident alleged to have been occasioned by negligence for which
the ship was liable. .

Held, that the damage done was not “by” the barge, but “on”
the barge, and is not such damage as gives plaintiff a remedy in rem
within the meaning of sec. 7 of the Admiralty Court Act, 1861. The
Court was therefore without jurisdiction in the matter.

2. In the absence of jurisdiction existing by law, the filing of an -
appearance and the giving of bail by defendant do not give J'lll‘lS-
diction to the Court in & proceeding in rem.

3. Jurisdiction is not a matter of procedure and cannot be de-
rived from the consent of jpart]es

K,



1919

R e

MvuLvey
.

THE

“NEosHO.”

Reasons for
Judgment.

EXCHEQUER COURT REPORTS. [VOL. XIX.

T HIS is an action in damages brought by a sea-
man to recover $5,000 against the barge ‘‘Neosho’’
for bodily injuries sustained on May 2, 1919, owing
to being tripped up on deck by reason of ropes negli-
gently left thereon.

The case came before the Honourable Mr. Justice
Maclennan on a motion to dismiss for want of juris-
diction.

~ The Whole'cas_e turns upon the interpretation 'of
the phrase giving jurisdiction to the Court, namely,
‘‘damages done by any ship’’.

The case was heard on June 7, 1919, and judg-
ment was rendered on the same day, dismissing the
action for want of jurisdiction.

R. 8. Weir, K.C., for plaintiff.

W. B. Scott, K.C., and Hon. Adrian K. Hugessen,
for defendant. '

The facts are set forth in the judgment which

follows:

‘MacLeNNAN, J. (June 7, 1919) delivered judg-
ment.

The plaintiff, a seaman, brings an action n rem
for $5,000 damages against the barge ‘*Neosho’’ for
bodily injuries sustained by the fracture of his right
forearm and bruises to his left knee and face, on
May 2, 1919, owing to being tripped up in the middle
deck by reason of ropes negligently left on the floor
of the deck, which was dark; the barge was arrested
and, upon bond given, was released.




VOL.XIX.] EXCHEQUER COURT REPORTS.

The defendant has moved for order that the,wi'it .

of summons be set aside and plaintiff’s action dis-
‘missed with costs for want of jurisdiction on the

part of this Court, on the ground that the plaintiff’s

claim is not a ‘‘claim for damage done by any ship’’
within the meaning of sec. 7 of the Admiralty Court
Act, 1861. It is well settled by the jurisprudence
that the Court has jurisdietion over any claim for
damages to property or person done by any ship.
The defendant submitted that the claim sued on,

particulars of which are endorsed on the writ, is

not damage done by any ship. The barge “Neosho”’

was in the harbour of Montreal-and plaintiff’s in- .

Jjuries were sustained on board. The question here

\

1919
e
MuLvey
v,
THE
“NEeosHo,”

Reasons for
Judgment.

is whether the words of sec. 7 of the Act of 1861 .

‘‘damage done by any ship’’ are applicable to the

present case.
In the “Vem Omz”l Brett, M\.R,, sald

“‘The section indeed seems to me to mtend by the
““words ‘jurisdiction over any claim’, to give a juris-

‘‘diction over any claim in the nature of an action
‘‘on the case for damage done by any ship, or, in -

“‘other words, over a case in which a ship was the
 ‘“active cause, the damage being physically caused
“by theé ship. I do not say that damage need be

‘“‘confined to damage to property, it may be damage

‘‘to person, as if a man were injured by thé bow-
- “‘sprit of a ship. But the section does not apply to
‘“‘a case when physical injury is not done by a
“Shlp »

In the “T'heta’’?, Mr. J ustice Bruce sald

“‘Damage done by a ship is, I think, appheable
“‘only to those cases where, in the Words of the Mas-

1 (1884), 9 P.D. 96 at 99,
2 [1894] P. 280, at 284,

L}
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S

MuLvey
v,
THE
“NEosHo.”

Reasons for
Judgment.

EXCHEQUER COURT REPORTS. [VOL. XIX,

+ ““ter of the Rolls in The Vera Cruz, the ship is the

‘“ ‘active cause’ of the damage. The same idea was

‘““expressed by Bowen, L.J., who said the damage
‘“ ‘done by a ship means damage done by those in
‘‘charge of a ship, with the ship as the noxious in-
““strument.” In this case, to put it at the highest,
““those in charge of the ship so placed a tarpaulin
‘“over the hatchway as to make a trap into which
““the plaintiff fell, whilst lawfully crossing the deck
‘“of the ship to reach his own vessel. The ship can-
““not be said to have been the active cause of the
‘“damage. The damage was done on board the ship,
‘“‘but was not, I think, within the meaning of the Act,
‘“done by the ship. Therefore, I must allow the
*‘motion with costs.”’

In Currie v. McKnight,! Lord Halsbury, L.C.,
said :

*‘The phrase that it must be the fault of the ship
““itself is not a mere figurative expression, but it
“‘imports, in my opinion, that the ship against
““which a maritime lien for damages is claimed is
‘‘the instrument of mischief, and that in order to
‘““establish the liability of the ship itself to the mari-
‘‘time lien claimed some act of navigation of the
““ship itself should either medlately or 1mmed1ately
“be the cause of the damage.”’

In the ‘““Duart Castle’’ case,” where an engineer,
while working on a steamer, was injured by the
breaking of a stop-valve and sued for damage, Mr.
Justice McLeod held that the damage was done by
the ship and that the Court had jurisdiction, but
dismissed the action as the plaintiff did not produce
reasonable evidence of negligence causing the acci-

1 [1897] A.C. 97 at 101.
2 (1899), 6 Can. Ex, 387,
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dent. The learned judge clearly held that the Court
had jurisdiction over the claim, as he came to the
conclusion that the damage was done by the ship.
In that case the stop-valve of the steam chest broke
.and plaintiff was scalded by the rush of steam.

In Barber v. The ““Nederland’’,* which was an ac-
tion by plaintiff for damages for personal injuries

sustained while working on a ship as a stevedore,

such-injuries being caused by the faulty construction
of hatch coverings and beams supporting the same,

Mr. Justice Martin allowed a motion made on behalf

of the ship setting aside the proceedings for want
of jurisdiction.

The nature of the claim ‘forming the basis of
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plaintiff’s action is substantially similar to the B

claims set up in the cases of the ‘“Theta,’’ supra, and
the ‘“Nederland’’; in both of which it was held the
Court had no jurisdietion..

The plaintiff objects to the defendant’s motion on -

the ground that it comes too late and that the de-
- fendant by having appeared and given bail submit-
ted to the jurisdiction of the Court; the Milwaukee

case.” The defendant appeared under prbtest'al_ld ‘
the application to give bail, in order to . allow the

barge to proceed on its voyage, was made under re-
serve and without prejudice to defendant’s rights.

The objections in the Milwaukee case were on mere.

matters of procedure. It was a case arising out of
a collision in which the Court had inherent jurisdic-

tion, and the objections were purely technical. In

the present case the objection, if well founded, is
absolute and goes to the jurisdiction of the Court;
it is not a matter of procedure and cannot be affect-

1 (1909), 12 Can, Ex, 252
2 (1907), 11 Can. Ex. 179,
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ed by any proceedings already taken by the de-
fendant. The Court cannot get jurisdiction by con-
sent of the parties, as jurisdiction must arise from
the subject matter of the claim. Dr. Lushington, in
the ““Mary Anne’’* said p. 335: ““If at any time the
““Court discover it has no jurisdiction, and the
‘facts show that the Court has no jurisdiction,
‘1t cannot proceed further in the cause; the delay
‘‘of one or both parties cannot confer jurisdietion.’’
The objection raised by defendant is not a mere
technical objection which could be waived by ap-
pearance and giving bail, if under the statute there
is absolute absence of jurisdiction; the ‘“Lowuisae’’?
the ‘“Eleonore’’,* Richet v. The ‘‘Barbara Bosco-

27 4

wets’’.

The application to dismiss by motion is in accord-
ance with the practice in Admiralty matters. I am
unable to distinguish this case from the ‘“‘Theia’
and the ‘“Nederland’’. The barge here was not the
active cause or the noxious instrument of plaintiff’s
injuries. Damage done not ‘‘by’’ the barge, but
“‘on’’ the barge is not such damage as gives plaintiff
a remedy in rem such as he is seeking to exercise in
this action. Plaintiff’s action therefore fails for
want of jurisdiction, and defendant’s motion is
granted, and the action is dismissed with costs.

Solicitor for plaintiff: R. S. Weuwr, K.C.

Solicitors ' for defendant: Laflewr, MacDougall,
Macfarlane & Barclay.

1 (1865), Br. and 1. 334.
2 (1863), Br. and L. 59.

3 (1863), Br. and L. 185,
4 (1894), 3 B.C.R. 445.
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THE KING, ox THE INFORMATION OF THE ATTORNEY- 1919
GENERAL oF CANADA, S : May 26.
' PrLAINTIFF;
V.

'JOHN M. KILBOURN,

DEFENDANT.
S ' _
Expropriation—Riparian rights — Water-powers — Public work—1

Wm. IV., ch. 66—9 Vict., ch. 87, soc. T—B. N. 4. Act, sec. 108—
Valuation of water-powers, :

The River Trent, by-a series of statutes, was appropriated by the
Crown for the purpose of constructing the Trent Canal. At the
time of Confederation the whole river from Rice Lake to the Bay of
Quinte had become part of the canal system.

Held, that the river had, under the circumstances, become a pub-
lic work of Canada and passed by sec. 108 of the B N. 4. Act to the
Dominion at the time of Confederation. :

2. That the title of defendant to lots on the river did not carry
with it the solum or bed of the river, and therefore the defendant
had no legal right to compel the dam erected above his lots on the
" river to be maintained by the Crown.. ’ '

8. In estimating the value of a water-power the cost of exploit-
ing the same must be considered. That being so, even if the river
in question were not a public work no value as enuring to the-de-
fendant could be placed upon the water-power,” as it would cost
more to develop than the results to be attained would justify. '

The King v. Grass, (1916), 18 Can. Ex. 177, referred to.

T HIS was an information exhibited by th'e-iAt-
. torney-General of Canada for the expropriation of
certain lots in the town of Campbellford.

Mr. Johnston, K.C., for the plaintiff, contended
that the River Trent was appropriated by the Crown
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1%15  for the purpose of constructing the Trent Canal;

TueXme.  that the statutes vested the whole river in Public

¥imovr Works Department and gave it the character of a

of Gotnsel. public work. And by sec. 108, B. N. 4. Act, it passed
to the Dominion at the time of Confederation; and,
moreover, this river had been declared by statute a
navigable river in fact; that the rule of *‘ ad medium
aquae o filae’’ is not without exception; that assum-
ing that the River Trent is non-tidal, then the title
of a grantee of land bordering thereon runs to the
middle thread of the river. But this is a presump-
tion which is rebuttable and in this instance is re-
butted by the exclusion of 44 acres from the grant,
taken out of the 200 acres of the lot. He further
contends that the defendant’s title was subject to
reservations contained in the original grant from
the Crown, which original grant reserved the water,
and that, therefore, Kilbourn had no right to the
water so reserved; that the owners of the several
lots between defendant and the dam further up the
river had a right also to the use of the water, and
that there was nothing to limit the amount of water
or power they could take.

Mr. McKay, K.C., for defendant, contended that
the statute 6 Wm. IV., ch. 29, only provides for cer-
tain expenditures, and the appointment of commis-
sioners—and that there is nothing in all the Aects
cited to vest the River Trent—execept such lands as
they actually took, and that the river was not a pub-
lic work; these statutes give them authority to con-
struet a canal, which was not limited to the line of
the river; they could acquire and hold the boundary
of the canal, but it vested in the Crown only what
they actually took. He contended that defendant’s
lands were injuriously affected and that the water
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‘rights Being ‘part of the land shared therewi‘qh. He

further contended his client was dwner of the.bed
of the river opposite his property and had a right to
maintain the dam in question, and had a right to
excavate to continue the raceway to and onto his
. property, and in consequence was entitled to the
water-power which could be obtained by such works.

. Defendant cited the following authorities: Lyon
v. I'ishmongers Co_.',1 North Shore R. Co. v. Pion}?

Att’y.-Gen’l. of B. C. v. Att’y.-Gen’l.- of Canada

(Burrard Inlet case),® Embrey v. Owen,* Caldwell v.

McLaren Lord v. Commaissioners of Sydney,® Miner -
v. Gilmowr, Cedar Rapids Case & Lacoste} Stock- -

- port Waterworks Co. v. Potter, Wood v.-Waud,*
Durham R. Co. v. Walker,™ Attrill v. Platt,’* Bullen
. v. Denwing,*® Savill Bros. v. Bethell.**

The facts are fully set forth in the reasons for
judgment.

The case came on for hearing before the Honour-

1918

Tue Kinc
v.
KirLpourN.

Argument
of Counsel.

able Mr. Justice Cassels, at Toronto, on J anuary 20

and 21, 1919.

Strachan Jofmston, K.C,, and G. A. Payne, for -

plaintiff.

Robert McKaJ, K.C, and W. H. nght for de-

fenda.nt

1 (1876), 1 App. Cas. 662 at 682,

2 (1889), 14 App Cas. 612.

3 [1906] A.C. 552.

4 (1851), 6 Ex. 853, 155 E.R. 579.

5 (1884), 9 App. Cas. 892,

& (1859), 12 Moore’s P.C. 473, 14 E.R. 991.
7 (1858), 12 Moore’s P.C. 166, 14 E.R. 861. -
816 DIL.R. 168, [1914] A.C. 569. *

9 (1864), 8 H. & C. 800, 159 E.R. 546.

10 (1849), 3 Ex. 748, I54 E.R. 1047,

12 (1841), 2 Q.B. 940, 114 E.R. 364.

12 (1884), 10 Can. S.C.R. 425, 481.

13 (1826), 5 B. & C. 842, 108 E.R. 318.

14 [1902] 2 Ch. 523 at 537, 538.
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Cassers, J. (May 26, 1919) delivered judgment.

An information exhibited on behalf of His Ma-
jesty, by the Attorney-General of Canada, plaintiff,
and John M. Kilbourn, defendant, to have it declar- -
ed that certain lands formerly the property of the
defendant are vested in His Majesty, and to have
the compensation ascertained.

The expropriation plan was registered on Novem-
ber 22, 1910. | '

The lands in question are said to comprise about
thirty-six hundredths of an acre. These lands are
situate in the town of Campbellford, and front upon
the River Trent, which flows through the said town.
The lands expropriated comprise part of lots 8, 9,
10, 11, 12, 13, 14, 15 and 16 in what is called the east
factory block.

A point of contention at the trial was that lot 16,
marked upon the plan designated ‘“Cady’s plan’’ as
lots 16 and 17, and the description in the deed to
Kilbourn would include as part of lot 16, this lot
marked lot 17. The question as to whether or not lot
16 includes what is called lot 17 on Cady’s plan is
not of very great moment. Later on, however, as
counsel in the course of the trial have dwelt on this
particular question, I will deal with it.

The Crown has expropriated 17,613 square feet.
The total area of all the lots in question is 30,527
square feet.

The defendant in his defence as originally filed,
claimed the sum of $6,000 as compensation for the
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portion of the lands expropriated and all damages. -
By the amendment he changed this amount and now
claims the sum of $20, 000

An interesting question is raised in this case which
in my view is not. of much moment. The defendant
claims a large sum of money for loss of water-power
. which he claims he acquired as owner of the lots in

question, and of which he alleges he has been de-

‘prived by the removal of a dam which penned back

the waters of the River Trent, causing the waters
" to flow through the raceway referred to. Inmy view
even if the contention of the defendant were well

'founded there is practically no value in these par-

ticular lots for power purposes. I am of opinion,

however, that he acquired no title to the bed of the
river or the waters of the river except as an ordin-
ary riparian owner and had no right to have the
dam maintained.

1L
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The River Trent, by a series oftstatutes, was ap- .

propriated by the Crown as part of the public works

required for the Trent Canal. The canal starts from .

Rice Lake and enters into the Bay of Quinte at
Trenton.

I am indebted.to the present Mr. Justlce Masten

when at the bar for the information contained in his
argument in the case of The King v. Grass.* 1 have
referred to the various statutes and verified Mr.
“Justice Masten’s citations:

By ch. 66 of 7 William IV., 1837, it is recited in

sec. 1, ‘‘that it is highly important that a line of

“‘communication should be formed between the

‘‘waters of the Bay of Quinte and Rice Lake, by
‘“‘improving the navigation of the River Trent.””
118 Can. Ex. 177 at 183.
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Commissioners were appointed to carry out the
provisions of that statute. I pass over the statute
of 4 and 5 Viet., ch. 38, as it was repealed by a later
statute, 9 Viet., ch. 37 (Canada), 1846. By this lat-
ter statute a commission was established to super-
intend, manage and control the public works of the
province. By sec. 7 of this statute, the commission-
ers are given the ‘‘control and management of con-
‘“‘structing, maintaining and repairing of canals,
‘‘harbours, roads or parts of roads, bridges, slides
‘‘and other public works and buildings now in pro-
‘‘gress or which have been or shall be constructed
‘‘or maintained at the public expense out of the pro-
‘‘vincial funds.’’

There are provisions enabling the commissioners
to enter on property and make surveys, ete. Sec. 23
of this statute, which is of importance, provides,
“that the several public works and buildings .enum-
‘‘erated in the schedule to this Act, and all materials
‘‘and other things belonging theéreto, or prepared
‘“‘and obtained for the use of the same, shall be and -
“‘are hereby vested in the Crown, . . . and under
‘‘the control of the said commissioners for the pur-
“‘poses of the Act.”’

Schedule ‘“ A’? to this Act is headed ‘‘ Public works
vested in the Crown by this Act’’; and then below is
the heading, ‘‘Navigation, Canals and Slides,”’ In-
cluded in this schedule is the ‘“‘Rice Lake and the
River Trent, from thence to its mouth, including
the locks, dams and slides between those points.”’

This statute in consolidated in the Statutes of
Canada (1859), ch. 28, and in the same language as
the statute to which I have previously referred.

By the Confederation Act, sec. 108, the public
works and property of each province enumerated in




-]

VOL.XIX.] , EXCHEQUER COURT REPORTS,

the third schedule to this Act shall be the property

of Canada. The third schedule to this Act states,

“Provincial public works and property to be the

““property of Canada.’’ 1. ‘‘Canals with lands and
““water-power connected therewith.’’

Counsel for the defendant in the case in question
dealt at.considerable length upon the point that

opposite the lands in question owned by the defend-

ant, the. river was non-navigable in fact "and that.

the title of the defendant extended to the middle of
the river..

13
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After the best consideration I can give to the case

I am of opinion that the whole of the River Trent,
from Rice Lake to the Bay of Quinte, became part
_of the canal system. It was essential for the con-

struction andmaintenance'bf the canal that the River -

Trent should be vested in the Crown. It was de-
clared to be a navigable river and hecame a public
work of Canada, and in my opinion passed to the
Dominion by the Confederation Act.

.On August 25, 1852, the Crown granted to David

Campbell, clergy reserve lot number 10, in the 6th -
concession of the Township of Seymour. This pat-

ent is the source of the title under which the defend-
"ant Kilbourn claims.

-

In the patent there is a reservation as follows :

“‘Exclusive of the waters of the River Trent, which

‘‘are hereby reserved, together with free access to

“the shores thereof for all vessels, boats -and per-
‘sons.”” " °

The. acreage of the lot granted to Campbell by the
patent is 156 acres.

It is contended by Mr. J ohnston, representmg the .

Crown, that the lot 10 in question comprised 200
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1919 acres, and he refers to the evidence of Proctor to
TeeKiva  ymrove this fact.

v,
KILBOURN.

Mr. James, a provinecial land surveyor, measures
the area of land covered by the river bed, and states
that it comprises 44 acres of land. From this Mr.
Johnston contends that the reservation in ‘the pat-
ent of the waters of the Trent included the.reserva-
tion of the bed of the River Trent. There is con-
siderable force in this contention.

Reasons for
Judgment.

At the tlme of this grant, as I have mentloned
the River Trent became part of the canal system
and was declared to be part of the public works of
the old Province of Canada, and I have but little
doubt that the object of reserving the waters of the
River Trent was to prevent any misunderstanding -
as to title being granted which would. prevent the
Crown from perhaps diverting all of these waters
for the purposes of the canal.

The case of Kirchhoffer v. Stanbury® was tried
before the late Chancellor Spragge in the autumn
of 1868. Judgment was delayed for the reasons stat-
ed by the learned chancellor in his reasons for judg-
ment, until the year 1878. It was apparently not
necessary for the learned chancellor to deal with
this question. The suit in question was instituted -
to have a construction placed in the bed of the river
removed. It was obvious, as the learned chancellor
pointed out, that if those claiming under Major
Campbell did not own the bed of the river the action
would necessarily fail, and therefore the question
did not arise. In his reasons for judgment, the
ledrned chancellor refers to the effect of the grant

. He puts it in thls way, p. 416:

125 Gr. 418.
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““The position of the plaintiffs is a peculiar one.

“‘The patent to Major David Camphéll, which is put ~

““in by the plaintiffs, is of land in the Township of

‘‘Seymour, ‘exclusive of the waters of the River
‘“‘Trent, which are hereby reserved, together with

“““free access to the shores thereof for all vessels,
““boats and persons.’ ”’

The learned chancellor states: “Not a very aecur- .

‘““ate mode of reservation. It would, however, prob-

‘‘ably operate though the waters only are reserved. _

‘“as a reservation of the bed of the river.”’

. It appears that a dam had been erected above the -

lands in question. There dre several lots from 1 to

16, namely, 7 lots further up towards the dam than

the lands owned by Kilbourn. Kilbourn’s lots com-
© mences with lot 8. Raceways were provided for-
~both on' the east and on the west side of the Tiver,
and mills and other factories had been erected, pow-
er to which on the east side was furnished from the
raceway situate between those lots and Mill Street.

'The Hon. James Cockburn, Kirchhoffer and Ro-
bert Cockburn had apparently erected this dam'with-.
© out permission from the Crown, and being in doubt
as to their right so to do, they applied to the Crown
for a license to maintain this dam, and a license bear-
ing date December 9, 1869, was given. (Exhibit No.
12). Tt recifes the grant of a patent in the year
1852 of lot 10, in the sixth, to David Campbell--and
recites as follows: |

““And whereas, it is represented unto us tha,t the

“‘gaid lot of land extends across the River Trent .

“‘and includes lots on both sides thereof;

““ And whereas, it is further represented unto us-

“‘that the said David Campbell subsequently con-

“‘veyed the same to the Honourable James Cock-

15
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1919 “purn, Nesbitt Kirchhoffer, and Robert Cockburn,
TueRive  ¢‘Faquires, their heirs and assigns, and further
RI::;Z:}:; ‘‘that the last mentioned parties have heretofore
Judgment.  ‘‘constructed a dam for manufacturing purposes,

‘“across the River Trent, at the intersection there-

“by of the said lot of land, and they have applied

““for a license from us to authorize them to main-
- ““tain the said dam and the erections -and construe-

‘“tions thereto appertaining, ete.;

~““And whereas, it is deemed advisable to grant

‘‘the license so applied for; ‘ _

““Now know ye in consideration of the premises
“‘we have given and granted, and do by these pres- .
““ents give and grant unto the said Ilonourable
‘“ JTames Cockburn, Nesbitt Kirchhoffer and Robert
““Cockburn, Esquires, their heirs and assigns, full
‘‘power, leave, license and authority, to keep erect-
‘‘ed and maintained across the River Trent at the
““Village of Campbellford; in the said Township of
‘“‘Seymour, at the intersection of the said lot of land
‘“‘by said river, the said dam heretofore constructed

- “‘and now being thereon, and all the works, erec-
‘“tions, matters and things thereto belonging or
“‘therewith enjoyed.’’

There is a proviso to the license ‘‘that mo com--
““pensation shall be claimed by the said the Honour-
‘“able James Cockburn, Nesbitt Kirchhoffer, and
““Robert Cockburn, Esquires, or either of them or
“‘their heirs or assigns of, from or against us, our
““heirs and successors, or any other person or per-
““sons whomsoever in respect of the power, leave,
“‘license and authority hereby granted, in case the
“‘license hereby granted shall be at any time ter-
““minated or revoked or be the subject of any legis-
‘“‘lation as hereinbefore mentioned.”’
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On August 24, 1911, the license was revoked. The

revocation recites: ‘‘And whereas, the removal of

the said dam hgs now become necessary for the pro-

per navigation of the River Trent.’’

The plan expropriating the lots in qﬁestion was

registered on November 22, 1910. I do not think
this affects the question, as whatever title the de-

fendant, Kilbourn, had in the lots in question en:.
titling him to have the dam maintained and to the
water-power, was all subject to be revoked if the
~interests of the canal so required. The Crown did -

revoke the license and removed the dam. It is not
for me to question the judgment of the officials of
the Crown as to whether or not it was proper that
the dam should be removed in the interest of navi-
gation.. At the time of the revocation the raceway

had been excavated, as I have mentioned, as far as:

lot No. 8. It has never been excavated in front of
or beyond lot No. 8.

Under the title through which the defendant‘

élalms, the defendant had a legal right to excavate

17
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‘and continue the raceway passing between his lots |

and Mill Street if so advised. He had never done
s0, nor do I think he ever contemplated such a work.

It would havé cost a large amount of money, and if - |

continued there would have been almost no horse-

power available for his property. I will endeavom ,

to show this later from the evidence.

On January 1, 1865, there was a deed of partition
executed between the tenants in common, and
amongst other things the water lots are referred to
as the water lots referred to in the plan of George

W. Ranney. Some of these water.lots passed to one
of the tenants in common, others to Kirchhoffer, and

other water lots to the other tenants in common.
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The defendant has proved his title to these water
lots other than lot 17, as to which there is mo dis-
pute. . .

By the deed of partition of January 1, 1865, these
water lots are deseribed as the water lots shown on
the plan of Ranney. This deed of partition also
refers to other water lots apparently above the lots
in question, which are referred to as shown on a plan

by Cady. This plan of Cady apparently was pre-

pared and registered on May 8, 1865, (Exhibit 10),
subsequently to the deed of partition.

I am informed by counsel that Ranney’s plan
cannot be found. It is said that search has been
made everywhere for it without any result, and the
plan is not registered. It, therefore, leaves the ques-
tion as to whether or not what is ealled lot 17 was in-
cluded as part of lot 16 in doubt. It is not of much
value, and very little turns upon it.

Now, as to the value of these nine lots for water-
power purposes. It may be well to mention that
Kilbourn purchased the nine lots in question in the
year 1905 for the sum of $900, or $100 for each lot.
He is a barrister of standing and a shrewd man of
business, and on January 8, 1917, (See Exhibit ¢‘15°’)
he writes a letter to the Minister of Railways, in
which among other things he states that he is the
owner of the lots, 8 to 16 inclusive, in the east factory
block. ‘‘Possession has been taken of these lots by
“‘your Department for canal purposes and the em-
‘‘bankment of the canal has been put upon all of
“‘them, practically destroying the lots. I believe
“‘the canal is now praectically finished and presume
‘‘you will be in a position to make compensation for
“‘the lots. I would be willing to accept $4,000 for
““the property.”’
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I refer to this letter to show first that to the know-
ledge of Kilbourn the portion of his lots expropri-

ated had been taken for canal purposes. He admits
in his evidence that when he bought he knew that.

the Crown was going to improve the navigation of
the Trent. I also refer to it to show the great dif-
- ference between his present demand for $20,000 and
the sum he Wa's"willing to take on January 8, 1917.

Dealing first with 'the question of the value of this
property for water-power purposes. Duncan Wil-
" liam McLachlan was a witness examined by the
Crown. He was division engineer for the Trent
Canal at Campbellford, in the year 1910. I have
mentioned before that from the dam to the com-
Tencement of Kilbourn’s lots there are seven other
- properties taking or entitled to take water from the
raceway, the raceway having been extended to lot 8,
the commencement of Kilbourn’s property.

‘Mr. McLachlan states as follows:

 ¢‘Q. Before returning to the amount of power
“‘that these users up the raceway took, I want you to
“‘state how much horse-power, assuming the aver-
‘‘age flow of the river to be 1,253 cubic second feet,
‘“there would be available for the total raceway?. A.
“‘There would be available 626 cubic feet per second.
¢ (This would be on the east side. The other 626 on
~ “‘the west side). Q. I was referring to the power
‘‘taken by Smith and Doxie in cubic second feet.
““Mr. Kerry in his figures used horse-power? A.
““Might I explain a question? Mr. Kerry quoted my
“‘report in these matters—and I have gone back to
““my original report and simply taken the equival-
‘‘ent amounts in water which appear in my original
‘“‘report which were not given. Q. Your report
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‘“‘states that Smith & Sons took 162 horse-power off
‘‘the raceway, what is the equivalent of that in cubic
‘‘second feet? A. I think it would be better to state
‘“‘the actual measurement. The actual measurement
‘““at the full gauge opening was 261 cubic feet per
‘““second for Smith. Q. And Doxie? A. 48, making
“309. Q. And Dixon? A.26. Q. And Weston? A.
¢86 is the actual measurement. Q. And the Town of
“‘Campbellford? A. 59. Q. That was a total of
580 cubic second feet? A. Exactly. Q. And the

. ‘““available capacity in the raceway was 629 cubic

“‘second feet? A. That is correct. Q. That would
‘“leave how many cubic second feet? A. 46 feet per
‘‘second. Q. That would be the maximum that
““would be available for Kilbourn, having regard
“‘only to the actual user by those above? A. Cor-
C‘rect.,’ o

To my mind it is absurd to believe that anyone
would go to the expense necessary to construct the
raceway and continue it in front of the defendant’s
lots for this amount of power. The raceway would
have to be excavated out of rock.

I think, moreover, that the evidence of the wit-
ness for the defendant confirms this view. It-must
not be lost sight of either that the quantity.of water
fluctuates according to the seasons. During a por-
tion of the year there would be very little water.

The defendant examined in support of his claim
one John George Kerry. He is a civil engineer, and
had a great deal to do with the water-powers in
question. He bases his evidence upon the construe-
tion of a storage dam up the river, at a distance
above the point in question of from 30 to 100 miles.
He states that the conservation would be above the
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nawgable portlon of the stream. ‘‘Briefly, I went

‘“into that very carefully, and I ﬁgure that storage
““to the extent of about 500,000 acre feet was neces-
‘‘sary to regulate the flow.”’” His estimate is that

the whole conservation should be carried out at the

rate of $2 per acre foot, or at a total cost of ap-
- proximately $1,000,000. He divides this cost among
the different owners, and finds the amount charge-
able to Kilbourn’s property would be the sum of
$6,000. Ie puts the cost to Kilbourn, the total cost,

at from thirty-four-odd thousand dollars to twenty-'

six thoqéand dollars. He is asked:

Q. Your general estimate is a wide thing. There
“‘is a new dam and new works, and a lot of other

“‘things. The point before me is what is the loss to

“Kilbourn, his taking the property as it was. If
“‘you take the old raceway as it stood in 1910, and
“‘extended it past Kilbourn’s property, what would
““it cost? A. With that change the estimate would
‘“be reduced to $26,000. Q. It would cost how much?

“¢A. $26,000 to extend the raceway and put in the

‘‘turbines.”’

. His LORDSHIP.—“SO that Kilbourn bef01_'e he could
‘““utilize this property for manufacturing, he would
“‘have to spend $26,000 on the property? A. Yes.”

He states further on as follows: “‘Q. It would not-
“‘be possible for Kilbourn to develop any power in

21

1919

Tue Kinc
v.
KILBOURN.

Reasons for
Judgment.

‘‘connection with these lots except by virtue of a

‘““dam far above Kilbourn’s property? A. That is
‘“correct. Q. On these lots themselves it is not pos-
“‘sible to develop any power? A. No. Q. Now you
‘“‘“make an éstimate of the cost of developing power
“on Kilbourn’s property, and that was based, you

‘“said, on the possibility of certain conservation
{

(4
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‘‘works being carried out. How far above Camp-
‘“‘bellford would those conservation works be? A.
‘‘ Roughly speaking, anywhere from 30 to 100 miles.
““Q. And it is not possible, as far as you know, or it

- ““would not have been possible in 1910, to regulate

“‘in any practical manner the flow of the river with-
‘“‘out going very far upstream? A. The proper
‘‘place to put the regulation works is far up
‘‘stream.’’

It seems to me that such an idea cannot enter into
the consideration of the present case. I have pointed
out that the River Trent has been taken for canal
purposes. How is Kilbourn to get such a scheme
as a conservation dam, as described by Kerry, car-
ried into effect, and the -expenditure of a large sum
of money for a scheme which might turn out to be
of no value?

I am, therefore, of opinion, for the reasons I have
given in regard to the River Trent being a public
work, and also for the reason that if not a publie
work, there is no value in the water-power, that this
part of the case raised by the defendant fails.

The question is then raised that for building pur-
poses the property is of large value. I have men-
tioned the fact that in 1905 the amount paid by Kil-

~ bourn was the sum of $900. A The Crown has ex-

propriated 17,613 square feet out of a total of 30,5627
square feet. Kilbourn has received for a part of
what was left after the expropriation of lots 12 and
13 for the cheese factory the sum of $700. He is also
left with the balance of the other lots for what they
are worth. For building purposes it is necessary to
consider that in front of all of these lots, and be-
tween Mill Street and the property in question, is
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the space of 20 feet laid out for the proposed ex-
tension of the raceway. The title to this raceway
has not been vested in Kilbourn. It may be, how-
“ever, that for practical purposes he would always
have the right of access from Mill Street to the resi-

dences, if any, erected on these different lots. The

lots themselves have a frontage of 50 feet, with a
depth of from 60 feet to less, and it is apparent that
‘a considerable portion. of these lots in the freshets

is overflowed. The evidence of the witnesses is, as

usual, conflicting. There is evidence of sales of par-
ticular properties such as for the post-office site, ete.,
and it appears that erected on this property and

" also on other properties referred to in the ev1dence '

" there were buildings of no value.

After analyzing the evidence carefully, I am of .

opinion that the sum tendered by the Crown of

$1,200 is ample compensation, to include everything’

the defendant eould reasonably hope to have ob-
tained for the property, more particularly having
regard to that portion of the property not expropri-
ated.

Judgment will issue declaring that the tender of
$1,200, with interest to date of tender, is ample to
cover everything that the defendant can reasonably
claim, including any allowance, if he be entitled to
it, for compulsory expropriation. There will be no
interest subsequent to the tender, and the defendant
must pay the costs of the action. '

Judgment accordingly.
Solicitor for plaintiff: G. 4. Payne.

Solicitors for defendant: Kilbourn & Kilbo‘?zin.
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Prixce Eopwarp Ispanp ApMirarTy DISTRICT.

LE BLANC,
, PLAINTIFF;
' V.

THE “EMILIEN BURKE”,

DEFENDANT.

Burden of proof—Regulations—Arts. 17, 21 and 27—Duty in emerg-
ency—Preliminary act.

Held, 1. Where two sailing vessels are meeting and it is the duty
of one, undet the rules, to avoid the other, but who fails to do so, it
then becomes the duty of the other to so manceuvre as to avoid the
consequences of such breach of the rules, if possible to do so by

2. That the precise point when such manoeuvring'should begin by
the vessel with right of way cannot be arbitrarily fixed and some
latitude must be allowed the master in determining this.

3. The burden of proof in such a case is on the offending vessel.

4. The object of a preliminary act is to obtdin a statement,
recenti facto of the circumstances, to prevent parties shaping their
case to meet the one put forward by the other at trial.

That the following answer is entirely too vague and indefinite, to
wit: “That the plaintiff, or those on board the ‘Florrie V.’, improp-
erly neglected to take in due time proper measures for avoiding a
collision with ‘the ‘Emilien Burke’ and did not make any attempt to

‘avoid same. She was not kept in her proper course, as required by

law, and those on board the said vessel violated the rules and regu-
lations as to her proper navigation.”

THIS 18 an action wm rem and counterclaim for
damages due to a collision between two sailing ves-
sels.

The facts are stated in the notes of the judge.
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STEWART, LJ A. (Apul 1, 1919) dehvered judg-
ment.

This 1s an actlon e rem brought by the plamtlff
the master of the schooner “Florrie V?’, registered
at Arichat, Cape Breton, of about 97 tons; agamst

e “‘Emilien Burke’’, for damages done by a col-
hslon in the Bras d’Or Lakes, off Baddegk Cape
Breton, on November 8, 1918, somewhere about 2
o’clock in the afternoon. There is a counterclaim
by the owner, and master of the *‘Emilien Burke”’
for damages caused to her in the same collision.

" The “‘Emilien Burke’’ is a schooner of about 90 -
tons. She had a crew, including Capt. Arsenault,
of 4 men. At the time in guestion she was bound
~ona voyage from Sydney with a cargo of coal. ' The
“Tlorrie V’’ was coming -from Crapaud, in this
Provinee, and proceeding to Sydney laden with
turnips and potatoes. She also had a crew of 4.

- The weather at the time was clear and fine, with a
moderate breeze. -

It-is very creditable to the parties to. this suit
that there is so little contradictory evidence. I was
- particularly struck with the frank and eandid man- -
ner in which the captain of the ‘‘Emilien Burke’’
gave his testimony. He has been sailing the seas
for 56 years and a master mariner for 43 years. He
made no attempt to suppress or explain away any-

" thing that might tend to prejudice his case; he was,
in short, a model witness, and if it were necessary
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for me to decide the determining factors of this case
on a conflict of evidence I would find some difficulty
in disbelieving the account given by Capt. Arsenault.

There is, however, a slight disagreement between
the parties as to the direction of the wind and the
movements of their respective vessels a short time
before the collision. )

Capt. Le Blanc’s account of that afternoon’s event
is substantially as follows: The ‘‘Florrie V’’ an
hour or two before the collision had left the Grand
Narrows bridge and was proceeding in an east-
north-easterly course accompanied by the schooners,
the ‘“Rosy M.B.’’ and the ‘“‘John Halifax’’, all three
vessels sailing close-hauled to the wind, which was
north-north-east. The ‘‘Florrie V’’ continued on
this course until she opened up into Baddeck Bay,
off Burnt Point. She then headed on an east by
north course and kept on that tack until she reached
Coffin Island. At Coffin Island she tacked and-stood
on a north-west by north course for about a half a
mile. Shortly before this she saw the ‘‘Emilien
Burke’’ about 5 miles distant, coming west in a west
by south course, after proceeding for about half a
mile on that tack the ‘‘Florrie V*’ tacked again and
stood on an east by north course close-hauled to-the
wind. The ““Emilien Burke’’ was then coming from
an opposite direction running free in a course paral-
lel with that of the ‘‘Florrie V’’, and if she had kept
her course would have passed the ‘‘Florrie V’? 300
yards off her starboard side. The ‘‘Emilien Burke’’
when nearly abreast his starboard bow changed her
course towards the ‘‘Florrie V’’. At that time his
mate was stationed on the lookout and his seaman
was at the wheel. The captain himself paced the
deck near the lookout, and when he saw the ‘‘Kmil-
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ien Burke’’ changing her course towards him he
thought her captain wished to speak with him: Ie
walked aft to give him an opportunity of doing so,
as he would go by the stern. Noticing, however,
that she was luffing up towards the ‘‘Florrie V"’
and coming nearer, he went to the forward part of
the poop and sang out, ‘“Keep away, you are going
to run into us.”” At this he saw a man stand up for-
ward of the main hatch and abaft of the foremast
and run towards the-wheel and turn it over to star-
board, but it was then too late to avert the col-
lision.,

In this he is corroborated by his mate and the

seaman who was at the wheel.
The mate of the ‘“Rosy M.B.”’, the master and
owner of the *‘John’ Halifax’’, and Lorenzo Poirier,

master mariner and owner of several vessels, sup-
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port the evidence of Capt. Le Blanc as to the diree-- .

tion-of the wind, and as to the vessels sailing close-
hauled to the wind. Lorenzo Poirier stated that
he was at New Harris, about 9 miles from. Port
Bevis, that morning on his way to Sydney—that
there is a mnarrow outlet from that lake—that he
couldn’t get out because of a head wind blowing
north-north-east—that there were 5 or 6 vessels
there, and all were compelled to remain inactive, not

only that, but the following day, and that if the wind

had been north-morth-east, as claimed by the cap-

tain of the ‘‘Emilien Burke?’’, it would have enabled
him, with the tide running out, to have got out that
day and to proceed on his intended voyage.

Several of these witnesses' also corroborate Capt.

Le Blane’s statement that the “Florrle V.”” and -

““Emilien Burke’’ were sa111n0‘ on parallel courses.
The mate of the ““Rosy M. B.’’ also stated that hear-.
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ing a call on board the ‘‘Emilien Burke’’ he saw a
man leave her wheel and go forward, where he re-
mained for about 2 or 3 minutes. When this man
was away from the wheel he saw the ‘‘Emilien
Burke’’ changing her course in the direction of the
“Florrie V.”’ | ‘

Capt. Arsenault of the ‘*Emilien Burke’’ admits
that his course was west by south and that the
“Florrie V.”” was proceeding in a course east by
north. He also admits that he was running free.
He, however, claims that the two vessels were ap-’
proaching each other absolutely heads on and not
on parallel lines. As to the direction of the wind,
he said it was varying, puffing one way and another
from north-north-west to north, that there was no
east in it, and that it was fully north-north-west at

" the time of the collision. He further testified that

the courses of both vessels were as stated until they
were about half a mile apart, that he then hove his
helm to port in order to send his vessel to windward
so that he might pass the other vessel on her port
side. That he wished to bring his vessel as close to
the wind as possible on the starboard tack—that at
the time he began to change his course, the ‘‘Florrie
V. began to change hers by starboarding her helm
—that when the ‘‘Florrie V’’ was a quarter of a
mile from him he tied his wheel with the helm ported
and went forward to give two of his men a hand to
raise the foreboom to get it out of the socket—that
he was away from the wheel 2 or 3 minutes and while

forward his vessel drew more into the wind. While

rendering the assistance referred to he saw the
“‘Florrie V’’ curving ahead of him, and that when
he returned to the wheel she was about 300 yards
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off and that he then reversed his wheel, put it was
too late to avoid the collision.

Thomas Gallant, the mate, supported to some ex-

tent the evidence of Capt. Arsenault. The wind, he
said, was about north, and that the last change in
the course of the ‘‘Emilien Burke’’ was made just

before the colhsmn Thomas McGrath the cook, -

was the only other witness pr oduced by the defend-

ant: He seemed .to know very little about the case,
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except that he said the wind varied about two points

each way off north-north-west.

Capt. Le Blanc and those of his crew who gave
evidence denied having-changed their course on the

.approach of the ‘‘Emilien Burke”’, but kept it right -

along until the happening of the collision.

There seems to me to be a preponderance of evi-
dence that on the day of the collision the wind was
about north-north-east.

The defendant in his preliminary act, to the ques-

tion ‘“What fault or default, if any, is attnbuted to .

the other ship?’’ gives this answer:

That the plaintiff or those on board the “Florne
V'’ improperly neglected to take in due time proper
measures for avoiding a collision with the ‘‘ Emilien
Burke’’” and did not make any attempt to avoid same.
She was not kept in her proper course as required
by law and those on board the said vessel violated

the rules and regulations as to her proper nawga-' '

tion.

This, it seems to me, is entirely too vague and

. indefinite. The object of the questions is to obtain a
statement recenti facto of the circumstances from
the parties and to prevent the defendant from shap-
ing his case to meet the case put forward by the
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plaintiff. If answers like this were sufficient, the
door would be open for the making out of almost
any kind of a case. As neither party is allowed to
depart from the case set up in his preliminary act,
it can be readily seen how necessary it is that definite
and preecise answers should be given to the questions
submitted. Besides the kind of answer given here
might suggest inability to attribute any fault or
default to the other side. 5

The regulations which it is material to consider
in this case are articles 17, 21 and 27, which are as
follows:

‘¢ Article 17. When two sailing vessels are approach-
ing one another so as to involve risk of collision,
one of them shall keep out of the way of the other,
as follows, viz.:

(a) A vessel which is running free shall keep out
of the way of a vessel which is close-hauled.

(¢) When both are running free, with the wind on
different sides, the vessel which has the wind on the
port side shall keep out of the way of the other.

Article 21, Where by any of these Tules one of
two vessels is to keep out of the way, the other shall
keep her course and speed.

Note.—When, in consequence of thick weather or

_ other causes, such vessel finds herself so close that

collision cannot be avoided by the action of the giv-
ing-way vessel alone, she also shall take such action
as will best aid to avert collision. '

Article 27. In obeying and construing these rules,
due regard shall be had to all dangers of navigation
and collision, and to any special circumstances which
may render a departure from the above rules neces-
sary in order to avoid immediate danger.”’ -
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Let me assume for the present that ‘t.he direction

_ of the wind was north-north-east and that the ves- |
sels were approaching one another 'on parallel

courses and not heads on. It is admitted that the

that of the ‘‘Emilien Burke’ west by south. On
this assumption the ‘‘Florrie V"’ would be sailing
close-hauled to the wind and the ‘‘Emilien Burke”’
would be running free, But the latter did not only
keep out of the way of.the ‘‘Florrie V’’ as provision
“a’ of article 17 required her t6 do, but, in 'cha.ng-
ing her course to starboard, in place of continuing
‘as she was going, she brought herself in the way of
the ‘“‘Florrie V’’ in direct violation of the rule.

Take now the contention of the ‘‘Emilien Burke’’
and assume that the wind was north-north-west, and
that both vessels were coming heads on on the res-
. pective courses admitted by both sides. In this as-

.sumption it is admitted that both vessels would be:

‘running free. It would have been the duty of the
“‘Florrie V'’ with the wind on her port side to have
kept out of the way of the ‘‘Emilien Burke’’ having
the wind on her starboard side. But it would equally
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course of the ‘“Florrie V’’ was east by north and .

have been the duty of the ‘‘Emilien Burke’’ to have |

kept her course and speed. This, however, is what,

she did not do, but deliberately altered her course
when the vessels were half a mile apart, by porting
his helm, and this at the very time the ‘‘Florrie V"’
had begun to starboard his helm, the proper move

‘to make in order to keep out of the way of the “Emil- .

ien Burke’’. So whether I take the evidence of the
plaintiff or the defendant, the result is the same, .

Capt. Arsenault has been guilty of a violation of the
Tules.
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But it is necessary for me to consider the question
whether the ‘““‘Emilien Burke’’ being to blame, the
““Florrie V’’ was not to blame also.

A contention was advanced by Mr. Gaudet with
considerable emphasis that the ‘“‘Florrie V’’ did
nothing to avoid the collision, that the man at the
wheel never attempted to change her course, al-
though the two vessels were advancing in dangerous
proximity to one another.

There is no doubt that the ‘‘Florrie V'’ was
bound to comply with art. 21 and keep her course
and speed until she found herself so close to the
‘“‘Emilien Burke’’ that the collision could not be
avoided by the action of the latter vessel alome.
Then she should endeavour if possible to prevent
disaster. The defence of contributory negligence is
aways open to the defendant ship, although she her-
self may have been guilty of a breach of the regu-
lations.

Sir Gorell Barnes in The Parisian,* deals with this
point in a very common sense way. He said:

‘It must always be a matter of some difficulty for
‘‘the master of a vessel which has to keep her course
“‘and speed with regard to another vessel which has
“‘to keep out of her way, to determine when the time
“‘has arrived for him to take action, for if he act too

_““soon he may disconcert any action which the other

“‘vessel may be about to take to avoid his vessel and
““might be blamed for so doing and yet the time may
‘‘come at which he must take action. Therefore he
““must keep his course and speed up to some point
‘“and then act, but the precise point must necessarily
““be difficult to determine and some little latitude

'1[1907] A.C. 193 at 207
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‘‘has to be allowed to the master in determmmg
““this,”’

It was the duty of the plaintiff to have avmded the
‘consequences of the defendant’s breach if he could
. have done so by the exercise of ordinary'caré and
prudence. But the burden of proof lies on the of-
fending veSSel . ‘

Revertmg to the fact of the wind being north
north-east and the duty of the vessel running free

to'keep out of the way of the vessel which is close-

hauled, Capt. Lie Blane would have no reason.to
doubt that the ‘‘Emilien Burke’’ would observe the
rules and keep out of his way. When he saw her
. changing her course and advancing in his direction,
it was not an unreasonablé supposition for him to
entertain that her captain desired to speak to him
as he came near. He.would naturally up to the last
moment rely upon the ‘‘Emilien Burke” observmg
the rules of navigation.-

If the captain of the ‘“Florrie V” knew that the
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“‘Emilien Burke’’ was by means of some compelling -

situation obliged to run into his vessel, he should

have used all necessary and possible means to avoid

it. There must indeed be special cireumstances
within the meaning of art. 27 and the note to art. 21
to justify a departure from art. 21. Without the
existence of such it would be extremely risky and
likely to involve the chance of being muleted in dam-

1

. ages for any vessel to take such a departure. A

learned judge in dealing with this point said:

“But the principle embodied in this rule, though
‘“a sound one, should be applied very cautiously and

““only when the circumstances are clearly excep- :

¢ tlonal ?
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1918 No such circumstances existed or were attempted

A e

Le Buave {0 be shewn to exist in this.case. The unfortunate
T e event happened in broad daylight when the weather
Beasons for  Was clear and fine, and there was ample sea room

in which to sail and manoeuvre. '

I have on a careful consideration of the whole case,
come to the conclusion that no fault can be attributed
to the “‘Florrie V’’ her master or crew, and that the
‘‘Emilien Burke’’ is alone to blame for the collision,
and that she must be held liable for the damages
that ensued.

These damages I will now assess, as follows:

For damage done to the sails, $140.52; for rope
and block, $21.55; for repairing boat, $35; for plank
and fittings for davits, $58; for 24 turned stan-
chions, $15.60 ; for towage done by the ““Rosy M.B.”’
$40; for help, $10; for costs of survey, $10; for dam-
ages done to hull, $229.33 ; total, $560; for which sum
with costs I condemn the ship ‘‘Emilien Burke’’, her
sails, apparel and equipment, and decree according-

ly.

Order accordingly.
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QuEBEC ADMIRALTY DISTRICT. 1918
' o . ' Oct. 24.

*SINCENNES—MoNAUGHTON LINE LTD,

PLAINTIFF;

ROBERT McCORMICK, OwxER .0oF BarGE
““M1pprESEX’ ’
. - - AND I
THE UNION LUMBER COMPANY, LIMITED.,
Reec. OWNER OF THE SCHOONER ‘‘ ARTHUR”, |

. DEFENDANTS.

Towaye—Loss af tow—Respomzbchty—-—Pﬂmty of owner—Limitation -
of habzmy—Sectwns 921 and 922 of Canada Sthpmy Act, R.8.0,
ch. 118.

'In an action seeking a declaration of limitation of liability for
negligence in the performance of a towing. contract, the owner of
the tugs in question established that his vessels had been inspected
according to law and their machinery and equipment were in good
condition at the time of the towage. It was, however, proved by
defendants that a 'key-pin had fallen from the steering gear of one
. of the tugs and that there was some want of reasonable promptitude,
foresight and seamanship on the part of the master and crew.

Held, that the dropping out of the key-pin from the steering géar
was quite unforeseen and was not due/to any neglect or want of
supervision on the part of the plaintiff or their superinténdent, and

the accident having been due to the fault and negligence of the crews i . -

on board the tugs constituting the tow and having been caused with-
out plaintiff’s actual fault or privity, the plaintiff was en‘cmtled to
an order limiting its liability.

* Both defendants appealeél to the Supreme Court of Canada. Ap-
peals were dlsmlssed
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S 22 T HIS is a case for limitation of liability.
McNAUGHTON .
“Line The case was tried before the Honourable Mr.

v,
McCormick

Ao Unvrox Justice Maclennan, Deputy Local Judge, at Mon-
uMeer Co. treal, on September 9; 1918.

Statement.

The plaintiff by its statement of claim alleges that
before and at the time of the grounding hereinafter
stated, the plaintiff was the owner of the tug
f‘Myra’’, registered at Montreal, and of the tug
‘“Long Sault’’ registered at Sorel, P.Q., the defend-
ant, Robert R. McCormick, was the registered owner
of the barge ‘‘Middlesex’’, and the Union Lumber
Company, Limited, was the registered owner of the
schooner ‘“ Arthur’’. On the morning of August 13,
1917, the barge ‘‘Middlesex’’, schooner ‘‘Arthur’’
and the barge ‘‘Stuart H. Dunn’’, were descending
the River St. Lawrence made fast abreast, in tow of
the tug ‘‘Myra’’. When in the Rapide Plat, a short
distance above Morrisburg, the steam steering gear
of the said tug suddenly, and without warning, failed
to operate, and the barge ‘‘Middlesex’’ and the
schooner ‘‘ Arthur’’ grounded in the shoal water on
the south side of the channel. The barge ‘‘Dunn”’
struck the rocks, seriously damaging her hull, but
did not ground, and subsequently succeeded in reach-
ing the wharf at the foot of the Rapide Plat Canal.
The barge ‘‘ Middlesex’’ and the schooner ‘‘ Arthur’’
with their cargoes, were subsequently salvaged.
There was no loss of life or personal injury caused
by reason of the said grounding.

At the time of the accident, the tug ¢‘Long Sault”’
was made fast alongside the tug ‘‘Myra’’, but was
taking no part in the towing, and was not respon-
sible for same.
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On October 3, 1917 the defendant, Robert R. Mc "

Cormlck as the owner of the barge ‘‘Middlesex”’,

and the defendant Union Lumber Company, Lim-

ited, as the owner of the schooner ¢ Arthur”’, each
‘institnted an action i personam, in this Court,

against the plaintiff, claiming damages in respect -
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Statement.

to the said accident. Defendants herein alleged that -

plaintiff was the owner of the tugs mentioned, and

that said vessels were, at the time, in tow of both of
said tugs. These actions were tried together, and

on the same evidence, on February 20, 1918, and .

following day; and, on April 5, 1918, judgment was
rendered in both cases, condemning the present
plaintiff personally, in the amounts to be found due
to the defendants, Robert R. McCormick and the
Union Lumber Company, Limited, and in costs.!
The plaintiff admits that the said grounding, and

consequent loss and damage, was caused by the im-

proper navigation of the tug ‘‘Myra’’; but denies
that the same was caused by any improper naviga-
tion of the tug ‘‘Long Sault’’; said grounding and

* consequent loss and damage occurred without the .

actual fault or privity of the plaintiff; and further

says that its liability should, consequently be limited.

" to an aggregate amount not exceeding $38.92 for
each ton of the gross tonnage of the tug ‘“Myra’’,
without deduction on account of engine room accord-
ing to the provisions of the Act; and that the “Long
Sault’’ should not be charged.

By their defence, the defendants deny most of the
allegations of the plaintiff and specially assert that

the ‘‘Long Sault’’ was assisting in the towing opera-

tions and should be condemmed along with the
“‘Myra’’; they further say that the damage occurred
1 (1918), 18 Can. Ex. 857 45 DLR 892,
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through the actual fault and privity of the owners
and further in substance say that the tiller was im-
proper and was not equipped so as to be capable of
being steered by hand ; there was no alternative hand
steering gear; not supplied with proper spare parts
and the tiller was not provided with necessary re-
lieving tackle; and also claim that the ““Myra’’ was
improperly manned being without the necessary
chief engineer; and was not the suitable size for
towing; that they fail to have the tugs in question
periodically overhauled and that there was no one
on board capable of dealing with emergency.

Macrenwaw, D.L.J. (October 24, 1918) delivered
judgment.

On April 5, 1918, the present defendants obtained
judgment in this Court against the present plaintiff
for damages and costs arising out of the failure of
the plaintiff to properly perform a towage contract,
as a result of which a barge and schooner belonging
to the present defendants went ashore on August 13,
1917, in the St. Lawrence River, near Morrishurg,
Ontario.!

On the occaslon in question the tow was in charge
of the tugs ‘“Myra’’ and ‘‘Long Sault’’, owned and
operated by the present plaintiff. This action is
taken for declaration of limitation of liability of the
plaintiff upon the allegation that the accident hap-
pened by reason of improper navigation of the tugs
without the plaintiff’s actual fault or privity.

The defendants deny that the accident happened
without plaintiff’s actual fault and privity and
allege that the tugs were unseaworthy in point of
view of steering equipment and crew. On the occa-

118 Can. Ex. 357, 45 D.L.R. 892.
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sion of the accident, the plamtlff 8 two tugs “Myra” -

and “Long Sault’’ were engaged in towing a barge
belonging to the defendant McCormick, a schooner
belonging to the defendant The Union Lumber Com-
pany, Limited, and another barge, when at a short
distance above Morrisburg the steam steering gear
of the tug ‘“‘Myra’’ suddenly and without warning
failed to operate owing to the dropping out -of a
key-pin on shaft of the steering apparatus ih the
wheel house. The tow lines from the three tows were
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all attached to the tug *‘Myra’’, and the tug ‘““Long -

Sault’’ was lashed to the port side of the ‘‘Myra’’.
On the trial of the original actions, out of which

present cause arises, the Court held that the aceci-.

dent was caused by the failure of the captain and
pilot of the ‘‘Long Sault” to assist the tow by tak-
ing over the tow lines, and by the failure of the mate

of the ‘“Myra’’ to operate by hand the lever con- |

trolling the valves of the small engine which did the
steering, and in the Reasons for Judgment the Court
held that the grounding of the tow was caused by
the want of reasonable promptitude, foresight and

‘seamanship on the part of the master and crew of

the two tugs when and after the dangerous situation
arose. The owners of the tugs were in no way to
blame for the fault and negligence of the two crews.
The abserice of the chief engineer of the “‘Myra’’
in no way contributed to the accident. The steering
apparatus on the tug ‘‘Myra’’ at the commencement
of the season had passed through the hands of Al-
phonse Desrochers, the foreman and shore superin-
tendent of the company plaintiff at its shops at Sorel

and on May 14, 1917, F. X. Hamelin, inspector of -

boilers and machinery for the Department of Marine
and Fisheries, issued a certificate that the engine,

-
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boiler and machinery of the tug were in conformity
with the provisions of the Canada Shipping Act.
The dropping out of the key-pin was quite unfore-
seen and was not due to any neglect or want of super-
vision on the part of the plaintiff’s superintendent
in charge of the equipment. The accident to the
tows ‘having been due to the fault and negligence
of the crews on board the tugs and in charge of their
navigation, the plaintiff is entitled to limit its lia-
bility. Both tugs were involved in the accident and

. their combined tonnage must be taken into account.

The statutory limitation for the combined tonnage
of the tugs ‘““Myra’’ and ‘‘Long Sault’’ amounts to
$5,616.90, and there will be judgment limiting the
plaintiff’s liability accordingly, and directing the
plaintiff to pay into Court the said sum of $5,516.90,

with interest thereon from the date of the accident

on August 13, 1917. In accordance with the practice
in cases of this kind the plaintiff will have to pay the
costs of the two defendants.

The Registrar is also directed to give public notice

. of the deposit when made calling upon all parties

having claims against the fund to file their claims
with him. ,
Judgment accordingly.

Solicitors for defendants: Meredith, Holden,
Hague, Shaughnessy & Heward.

Solicitors for plaintiff: Davidson, Wainwright,
Alexander & Elder.
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NOVA Scoria ApMIRALTY DISTRICT.

*HIS MAJ ESTY THE KING
PLAINTIFF'

i

V. | L

THE SHIP “HARLEM’’ axp Her Freeut,’
‘ ' DEFEﬁDANq:.

Responsibility—Collision—Right of way-——Reyulatwns-—Art 19.

A collision occurred between the “Durley Chine,” bound from
Halifax to Norfolk, and the “Harlem,” bound from New York to
Bordeaux, at 1.19 a.m. on April 22, 1917, some 65 miles southeast of
Ambrose Channel lightship, of New York harbour. = It was star-
light, though the night was dark, and a haze was on the horizon. Just
before the collision, the course of the “Durley Chine” was s. 500 w.
and that of the “Harlem,” s. 52¢ e., or at right-angles to one an-.
other, with the “Harlem” on the starboard side of the “Durley
Chine”,

Art. 19 of the Rules to Prevent Collision at Sea provides that
when vessels are crossing so as to'involve risk of collision, the vessel
which has thé other on her starboard side shall keep out of the way
of the other, ,

Held, that within the meaning of said ;‘ule, ‘the “Harlem” was a
» crossing ship, carrying proper regulation lights, and that being so,
the “Durley Chine” was obliged to keep out of her way.

This is an action brought by His Majesty the King
in right. of the Dominion, as owner of the ship
“‘Durley Chine’’ claiming $150,000 from the ship -

+ f‘Harlem”’, for the loss of the ‘‘Durley Chine’’ fol-
lowing a collision with the defendant. '

* Plaintiff appealed to Supreme Court, and the appeal was dis-
mlssed
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The defendant asserted a counter claim against
the master and second officer being the practice when
a, ship belongs to the Crown. -

By Nos. 12 and 14 of preliminary acts of plain-
tiffs it appears they claim among other things that:
Having seen the ‘‘Harlem’s’’ white light, and no
side lights, about four points forward of starboard
beam, the helm of ¢‘Durley Chine’’ was put hard-a-
starboard and blew 2 short blasts of whistle. When
the bow had swung to port about 4 points she stop-
ped engines and immediately after reversed engines
and when headway was off blew 2 long blasts of
whistle. Then she saw the hull of ‘“Harlem’’ low
in water on starboard beam heading across bow of
““Durley Chine’’ and the ‘‘Durley Chine’’ still fall-
ing off a little to port, blew 2 short blasts several
times ;—that the ‘‘Harlem’ was a crossing ship
within the meaning of art. 19, of the Regulations for
Preventing Collisions at Sea, and, by art. 21 of said

- regulations, should have kept her course and speed;

—that the ‘‘Harlem’’, being bound to keep her
course and speed, improperly starboarded her helm
when in sight of the ‘‘Durley Chine’’, thereby direct-
ing her course toward, instead of away from, the

-~ “Durley Chine’’; that the *‘Harlem’’ should have

stopped and reversed before the collision; that the
‘““Harlem’ was not carrying or showing proper

lights according to art. 2 of said regulations. The
mast head or white light, which was seen, was not of
such a character as to be visible at a distance of at
least five miles. The side lights were not burning,
or, if burning, were defective, and were not of such
a character as to be visible at a distance of at least 2
miles. The signals sounded on the whistle of the
“‘Harlem’’ were not in accordance with the courses
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taken by the ““Harlem’’ and were misleading and
deceptive. In particular she blew three short blasts’

several times when her engines were not going full
speed ‘astern. Having heard apparently forward of
her beam, the fog signal of the ‘‘Durley Chine”’
whose position was not then ascertained, the ‘‘Har-
lem’’ did not stop her engines, nor navigate with
* caution, as prescribed by art. 16 of said regulations.

.The defendant on the other hand claims that when

the ships were so close that collision. could not be :

avoided by the action of the ‘‘Durley Chine’’ alone,
the helm of the ‘‘Harlem’’ was put hard aport and
her engines full speed astern with the requisite
signal of three short blasts. As this signal was un-
answered by the ‘“‘Durley Chine”’, it was twice re-
peated, before being answered and twice after; that
the ‘‘Durley Chine’’ should have kept clear of the
‘“‘Harlem’’ which had the right of way. The ‘‘Durley
Chine”’ should have ported in time and- passed
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astern of the ‘‘Harlem’”. The ‘‘Durley Chine’’ did . |

not keep a good lookout and was going at an exces-

sive speed, and did not alter her course to port as

she should have done when it was known that the

‘‘Harlem’’ had her engines reversed. The ‘‘Durley.

Chiné’’ did not, on approaching the ‘“Harlem”’
slacken her speed or stop and reverse.

The case turns largely on the question of fact, as
to whether or not the ‘‘Harlem’’ was carrying prop-
er regulation lights. The respective position of the
ships and their course do not seem to be seriously
contested. ' PR

W. A. Henry, K.C., for plaintiff claimed that the .

““Durley Chine’’ was in ballast, bound from Halifax,
Nova Scotia, to Norfolk, Virginia, for a load of coal.
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She passed Gay Head Buoy at 12.55 a.m. on April
21st, and took her departure for Winter Quarter

» lightship, the course being south fifty degrees, west,

magnetic. That course was maintained until after
the ‘‘Harlem’’ was sighted.

The ‘‘Harlem’’ was bound from New York to Bor-
deaux, loaded with munitions of which a substantial
part consisted of explosives, including a large quan-
tity of dynamite. She passed Ambrose lightship
between 5.10 and 5.30 p.m. and for some time before
the vessels came in sight of each other she was on a
course south forty degrees, east, magnetic, or exactly
at right angles to the course of the ‘“Durley Chine.”’

The lights of each ship were seen on board of the
other for several minutes before the collision, but,
while those on the ‘*Harlem’’ made out without diffi-
culty the masthead and starboard lights of the
“‘Durley Chine’’, those on the ‘‘Durley Chine’’ were
able to see only a dim, white light on what proved
to be the ‘“Harlem’’. Those on the ‘‘Harlem’’ first
saw the lights of the ‘‘Durley Chine’’ about 4 points
on their port bow. The ‘‘dim, white light’’ when
first seen by those on the ‘‘Durley Chine’’ bore about
4 points on their starboard bow. These are exactly
the proper relative positions on ships approaching
each other at right angles, if each is at the same
distance from the point where the courses will eross.

The master of the ‘‘Durley Chine’’ not being able
to determine the course of the ‘‘Harlem’’, stopped
and reversed her engines to take her way off, and,
to counteract the effect of reversing with a right-
handed propeller, which swings the ship’s head to
starboard, put the helm hard-a-port. She was prac-
tically if not actually still in the water when the
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collision took place. It was not until the ‘‘Harlem”’
was close alongside the ““Durley Chine’’ that her
course could be determined and then only because
her hull could be made out. She was then nearly
parallel to the ‘‘Durley Chine’’ and heading nearly
in the same direction, but inclining'to cross the bows
‘of the ‘““Durley Chine’’. Had the ‘‘Harlem”’ kept
her then course the ships would have gone clear, but
almost immediately after she was sighted she chang-
ed her course to port and bore rapidly down on the
““Durley Chine’’, (which, with engines stopped,
could do nothing to save herself) and cut into the
side of the ‘‘Durley Chine’’ so deeply that she had
to be abandoned by her crew very soon after, and
she sank in the course of the next few hours.

It is claimed on behalf of the "‘Ha;rlem” that she

‘kept her course and speed until she saw that the

““Durley Chine’’ was crossing her bows, when she

reversed her engines and put her helm h'ard-a-port,

to avoid the collision or minimise its force.

. These two stories are entirely inconsistent, and

one or other of them must be knowingly false.

H. Mellish, K.C., for the defendant claimed that
the captain of-the ‘“Durley Chine’’ had gone below
at 11.15 of the 21st about two hours before the col-
lision leaving the second officer, Granby, on the
bridge. With him was one man only at the wheel, a
lookout on the upper bridge and two standby men
below. The'second 0fﬁce1 it is said, called the cap-
tain shortly before 2 o’clock and when he came on
the bridge he saw a white light-‘‘about 4 points for-
ward of the beam, half ways between the bridge and
the bow, on the starboard bow.”’ The captain says

he looked for and saw no side lights. He says he
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put the helm of the ship hard-a-starboard and kept
his ship on that helm yntil the collision. Shortly
after (immediately) he rang her astern and took the
way off her. The last course the ‘‘Durley Chine”’
was on previous to starboarding the helm was south
fifty west magnetic, and her speed was about 9 knots,
perhaps a little over. The ‘‘Harlem’’ had gone 69
miles from Ambrose Channel Light, when the ‘‘Dur-
ley Chine’’ was seen by the lookout and the second
officer who was on the bridge about 2 or 214 miles off
and about 4 points on the port bow. The ship was
steering south fifty-two east true so that the ships
were on courses that would cut practically at right
angles. The speed of the ‘““Harlem’’ was about 714
knots, three quarter speed. It was a starlight night
though dark and there was a haze close to the hori-
zon. The case for the “Harlem’’ is that when the
ships were so close that a collision could not be
avoided by the action of the ‘‘Durley Chine’’ alone,
although the ‘““Harlem’’ was the holding on ship,
she reversed her engines and went to starboard to
assist the ‘‘Durley Chine’’ to keep clear. Notwith-
standing this manoeuvre the ships collided. The
“Durley Chine’’ after the collision went away on
the starboard bow of the ‘‘Harlem’’ and sank about
5 or 5.30 in the morning.

W. A. Henry, K.C., for plaintiff.
H. Mellish, K.C., for defendant. ,

DryspaLg, J. (December 2, 1918) delivered judg-
ment. :

This action arises out of a collision between the
defendant, ship ‘‘Harlem’’, and the Government
boat named the ‘‘Durley Chine’’. The ‘‘Harlem”
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was laden with munitions bound from New York to
Bordeaux. The ‘‘Durley Chine’’ was on a voyage
from Halifax to Norfolk. The collision was off New
York and the ‘‘Durley Chine’’ was sunk. '

The serious controversy here is as to the llghts of
the ‘““Harlem”. The ‘“Harlem’’ had the right of
way and the ‘‘Durley Chine’’ was bound to keep out

of her way. The ‘‘Durley Chine’’ really. makes her.

_case on the allegation that the ‘‘Harlem’’ was not
properly lighted, that is, was running under sereened

lights and without side -lights showing. I find
against this allegation: and I find that the ‘‘Harlem”’ ‘
before and at the time of the collision was carrying

proper regulation lights. I believe the officer of the
‘““Harlem’’ in this connection. I think the ‘‘Durley

Chine’’ solely to-blame for the collision. ‘There was |

no reasonable excuse for such steamer not keeping
out of the way of the “Harlem as- she was bound
to do.

I find the ‘¢ Durley Chme” solely to blame for the.

collision in question here and dlrect a decree aecord-
ingly.
Judgmefnt accordingly.
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Nova Scoria AbMIRALTY DISTRICT.

*COMPAGNIE GENERALE TRANSATLAN-

TIQUE, .
PramNTIFF;
V.
THE SHIP “IMO”’,
DEFENDANT.

Shipping—Responsibility—Gross negligence—Collision — Regulations
—dArt. 27, : .

The collision happened in Halifax harbour at 8.50 a.m., in broad
daylight. The weather was perfect, there being no wind, and the
ships could see each other several miles away.

The “Imo” was keeping as far as practicable to her side of the
fairway or- mid-channel and blew a signal of three blasts and re-
versed her engines when about a mile apart, having previously
signalled she would keep to starboard; she then reduced speed and

‘did not put on engines again before collision. When “Mont Blanc”

blew a two-blast signal, indicating she was coming to port and would
eross bow of the “Imo”, the “Imo” reversed engines and gave a
three-blast signal. The “Mont Blanc” was travelling at excessive
speed and, starboarding her helm, attempted to cross the bows of
the “Imo”. She did not reverse engines nor drop anchor.

The collision happened within the waters of the “Imo”, that is on
the Halifax side of mid-channel, and after collision the “Mont Blanc”
ran upon the Halifax shore, where the explosion took place.

Held, that the collision was wholly due to the last order of the
“Mont Blanc” and 4o the gross negligence of her officers in attempt-
ing to cross the bows of the “Imo”.

2, That the order could not be justified as an emergency order, in
view of the respective positions of the ships.

THE plaintiff by its action claims the sum of
$2,000,000 againgt the ‘‘Imo’’ for damages caused

* On appeal to the Supreme Court, judgment was rendered, allow-
ing the appeal in part, and finding both ships equally at fault, Sir
Louis Davies and Idington, J., dissenting.
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them .by collision in Halifax harbour in December, 1318
1917, and the defendant by their counterclaim claim s

TRANS-

the same amount from plaintiff as damages occa- ATLANTIQUE

v.
sioned by the same colhslon . Tue “Imo.”
’ Statement.

In the prelnmnary acts, filed by the plamtlff it is
claimed in substance that when the ‘‘Imo’’ was first
seen the “‘Mont Blane’’ blew one short blast to indi-
cate that she was holding to the starboard side of the
fairway and slowed her engines. After this signal.
had been answered by two short blasts from the
“Imo?’’ the ‘““Mont Blane’’ again gave one short
blast which was again answered by two short blasts
from the ‘‘Imo’’. The ‘“Mont Blane”’ stopped her
engines to avoid what appeared to be otherwise an
inevitable collision, blew two short blasts and star-
boarded. her helm, brmgmg the sh1ps in a safe posi-
tion on opposite parallel courses. After this order
was executed, the “Imo”’ was seen to swing to star-
board. A collision was then inevitable whereupon
the ‘““Mont Blane’’ reversed her engines full speed.
The ‘“Imo’’ was .proceeding at too great a speed.
The ““Tmo’’ was wrongfully .coming down on her
port side of the fairway or mid-channel. A good_
lookout was not kept on the “Imo”’. - The “‘Imo”’
Wrongfully directed her course to port aecross that
of the ‘‘Mont Blane’’ and came in the ‘‘Mont
Blanc’s’’ water. The ¢‘Imo’’, when the ships were
in a position to clear, wrongfully altered her course
to starboard and attempted to cross the head of the
“‘Mont Blanc’’; thus rendering a collision inevitable.

. The “‘Imo’’ was not navigated in accordance with - L
the signals given to her. o ‘

The defendant in its prelimina'rjr acts claims in
substance’ that the ‘‘Imo’’ was keeping as far a'sl
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practicable to that side of the fairway or mid-channel
which laid on her starboard side and blew a signal
of three blasts and reversed her engines when ships
were about ome-half to three-quarters of a mile
apart. ““Imo’s’’ speed was then reduced to about
one mile per hour and engines were not put ahead
again before collision, and ““ITmo’’ was kept under a
port helm and signalled accordingly. When ¢ Mont
Blane’’ blew a two-blast signal, indicating she was
coming to port, and attempting to cross bows of
““Imo’’, ““Imo’s’’ engines were immediately reversed
and three-blast signals blown. The ‘*Mont Blanc’’
was travelling at an excessive rate of speed; that she
starboarded her helm thus coming to port and at-
tempted to cross the bows of the ““Imo’’ and in so
doing committed a breach of the regulations and of

"good seamanship and caused the collision, and did

not reverse her engines nor drop anchor as soon as
they thought they heard a cross-signal from the
““Imo’’ indicating, according to their understanding,
although such in fact was not the case, that the
*Imo’’ intended to come down the same side of the

channel as that on which they were proceeding ; that

she did not keep as far as practicable to that side of
the fairway or mid-channel which was on her star-
board side as required by the International Regula-
tions but crossed over to the other or Halifax side;
that she did not give the proper whistle signals and
did not navigate in accordance with her whistle sig-
nals; that she placed herself in the position of a
crossing ship in relation to the ‘““Imo’’, involving
risk of collision, with the ““Imo’’ on the starboard
bow of the ‘““Mont Blane’’, and the ““Mont Blane’’
did not as required by art. 19 of the regulations
keep out of the way of the “Imo”’.  Further the




VOL. XIX.] EXCHEQUER COURT REPORTS.

- ¢‘Mont Blanc’’ attempted to cross the bows of the
“Imo’’ in violation of art. 22, and also violated art:
23 in not reversing, and generally did not act with
good judgment nor in a seamanlike manner.,

Mr. MclInnes, K.C., for the owner of the ‘‘Mont

Blanc’’, claimed that the evidence established among

other things ‘that at 7.30 in the morning she started

. for Bedford Basin. and undoubtedly kept on'her

proper side of the harbour, the starboard or right
or Dartmouth side. She sighted the ‘‘Imo’’ coming
down from the Basin. proceeding to sea, at about
8.30 in the morning, and blew one blast to indicate
that she was in her own waters and would keep, as -
the regulations required, the starboard or right side
of the channel. The *‘Imo’’ had then come out of
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the Basin and shewed her starboard or right side to ~

the ‘““‘Mont Blane’’, and was heading also to the
Dartmouth shore. - Her position when.in full view

of the “Mon"t Blane’’ was in the waters of the Dart-

mouth side of the channel. The ““Imo”’ blew two
blasts immediately after the signal from the ‘‘Mont
Blanc’’, which the ‘‘Mont.Blane” considered an
answer to her first signal, and thus indicated to the
“‘Mont Blane’’ that she intended to keep to her own
port side coming dowxni or the Dartmouth side of the
channel. "This would be in violation of the Inter-
national Rules. The ‘‘Mont Blane’’ almost imme-.

diately answered by another one short blast to fur- -

ther advise the “‘Imo’’ she intended to maintain her

proper course in the waters on her own starboard -

side. The ‘‘Imo’’ continued on the Dartmouth side
of the channel; and it is at the point when the ships
were about 400 metres apart that there is any sub-
stantial dispute about what ocecurred. The officers
and pilot of the ‘‘Mont Blanc’’ say that the “Imo”’
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1918 answered this second signal given by the ‘“Mont

e

Couracniz  Blane’’ with two short blasts, thus reiterating the

ENERALE
TrANS-

suanmigue Tact that she was to pass down the Dartmouth side
Tre “two,»  of the channel, and there is other testimony to sup-
o &ument  port their statements. As the ‘‘Imo’’ was coming
—  fast on their side, if the ‘“*Mont Blane’s’’ officers
tried to put their ship nearer the Dartmouth shore
she must have gone aground, and there was nothing
for them to do but to come to port and try to paral-
lel the ships so that the ‘‘Imo’’ would pass on the
right of the ‘‘Mont Blane’’. This manoeuvre they
executed as the only one to avoid a collision, giving
at the same time the proper signal that they were
going to port. It appears from the testimony that
the captain and pilot were of one mind as to what
was the proper action to fake, and independently
each of the other took steps to earry out the man-
‘oeuvre and placed the ‘““Mont Blane’’ in a position
of safety. The ‘‘Imo’’ immediately thereafter
swung sharply to her starboard, and though the
“‘Mont Blane’’ was then travelling slowly under re-
duced speed or reversed engines, the result was the
stem of the ““Imo’’ struck the starboard bow of the
‘““Mont Blane’’. The collision took place about the
middle of the channel, probably a little nearer the
Halifax side, though there is evidence it was on the
Dartmouth side, shortly before 9 o’clock in the morn-
ing.

Mr. Burchell, K.C.,, for owners of the ‘‘Imo”
claimed that the evidence established that the ‘‘Imo”’
left her anchorage on the western shore of Bedford
Basin at about eight o’clock. Pilot Hayes was on
the bridge in charge of the ship and with him were
the eaptain and the wheelsman. The bridge was all
open, not having a wheelhouse. There was a guard
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-ship- anchored in the Basin near the entrance to the

Narrows, and before the ““Imo’’ could leave her
anchorage it was necessary for the pilot to go on
board the guardship and ascertain if permission had
been granted for her to leave. Pilot Hayes went on
‘board the guardship that morning between 7.30 and
8 o’clock on his way up to the ‘“Imo’’ and was in-
formed that everything was in order for the ‘‘Imo”’
to go to sea. When Pilot Hayes got on board the
“TImo’’ it ‘was then necessary for him to order the
flags hoisted showing the number of the ‘‘Imo’’ in

the commercial code, and this was done. Corres- |

ponding flags were then displayed on the guardship
and the ““Imo’’ would not have been allowed to pass
the guardship unless these flags were flying on both
the ‘“Imo’’ and guardship. There was no wind that
morning and the flags on the guardship were hang-

ing limp and it was necessary for the ‘“Imo’’ to pass

close to the guardsh1p to see the s1gnals d1splayed
by her. ,

There were seven or eight ships anchored in the
Basin between the anchorage of the ‘‘Imo’’ and the

entrance to the Narrows and the ‘Imo’’ had to pur-
sue a zig-zag course through them, and necessarily
her speed had to be slow.

When the ““‘Imo?’ had. passed the guardship, but
was yet in the Basin, an American tramp steamer
in charge of Pilot Renner was coming up the Nar-
rows on the Halifax side, which for an up-going
steamer was the wrong side of the channel. The

~ ¢‘Imo’’ blew a one-blast signal to the American tramp

to 1ndlcate that the ‘‘Imo’’ was directing her course

to starboard and keeping the Halifax side of the.

Narrows, which was the proper side for the “Imo?’,

I
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‘and that the “Tmo”’ intended to pass the American

tramp properly port to port. Pilot Renner on the
American tramp, however, wanted to keep up the
Halifax, or his port side of the Narrows, on which
the American tramp was then although his proper
side under the Narrow Channel Rule No. 25 was the
Dartmouth or his starboard side of the Narrows.
The American tramp, therefore, after receiving the
one-blast signal from the ‘‘Imo’’, gave a cross sig-
nal of two blasts, indicating that the Amierican
tramp intended to keep the Halifax side. In order
to avoid a probable collision if the ‘‘Imo’’ had kept
on her intended and proper course, Pilot Hayes of
the ‘‘Imo’’ was forced away from the Halifax side
of the Narrows and was compelled to give, and ac-
cordingly gave an answering two-blast signal to the
American tramp and the two ships passed starboard
to starboard instead of port to port. Pilot Renner
frankly admitted that it was entirely his fault that
the vessels passed starboard to starboard, as, when
the ‘‘Imo’’ blew the first one-blast signal, the Am-
erican tramp, without difficulty, could have gone on
the Dartmouth or proper side of the channel and
passed the ‘‘Imo’’ port to port, and Pilot Renner
was censured by the Court accordingly.
- The American tramp was just above pier 9, close
to the Halifax side, and the ‘“Imo’’ was about 4 ship
lengths away when the American tramp blew the
improper two-blast signal, which was subsequently
answered by a two-blast signal from the ““Imo?’,
and the two ships passed opposite the first point
north of Tufts Cove shown on the chart and marked
by Pilot Renner as point *‘T’’ on chart M.B.R.—4.
At the time the “‘Imo’’ was forced to give this
two-blast signal to the American tramp the ‘‘Mont
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Blane’’ was then distant from the ‘‘Imo’’ at least
one mile. When the American tramp was passing
the ‘‘Imo’’, Pilot Renner called out to Pilot Hayes

and informed him that there was another ship fol--

lowing behind, meaning the ‘‘Mont Blanc’’..

Just after the ‘“Imo’’ got past the American

tramp another ship appeared ahead of the ‘‘Imo’’
and also, like the American tramp, in the ‘‘Imo’s”’

waters. This was the ocean going tug, ‘‘Stella

Maris’’, towing two barges behind her and going up
- the Narrows to Bedford Basin on the Halifax side.
The ‘“Stella Maris’’ thus put herself on the wrong
 side of the channel in what would be the proper
course of the *‘Imo’’ and in the “Imo’s”’ waters,
and his tug and unw1e1dy tow was a formidable ob-
stacle to the “Imo”’

The ‘“Imo”’ therefore,_ after being crowded away

from the Halifax shore by the American tramp -

steamer in the upper part of the Narrows above
pier 9, and after having been forced to glve a .two-
blast signal to the American tramp, was for the see-

ond time prevented from getting close to the Halifax |

- shore by the ‘‘Stella Maris’’ and her two ‘barges.
After getting past the American tramp the ‘“Imo”’
had to turn a bend in the channel at the upper end of
"pier 9 and being a large ship required considerable
room. ‘When the “‘Imo’’ was approaching the ““Stella
Maris’’ after getting around this bend keeping as

close to the Halifax shore as she reasonably could,
having in view the fact that the ‘' Stella Maris’’ and -

her scows were in her waters, the ‘‘Imo”’ received a
one-blast signal from the ‘‘Mont Blane’’ which sig-
nified to her that the ‘‘Mont Blane’’ intended to
keep to starboard, which for the ‘‘Mont Blanc”
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would be the Dartmouth shore. The ‘““Mont Blanc’’
was thén about opposite the dockyard, pretty well in
the middle of the harbour, but a little on the Dart-
mouth side, and the “Imo®’ was at the upper part of
pier 8 or opposite pier 9, and the two ships would

' be approximately 34 of a mile apart. The ‘“Imo”’

answered this signal with a one-blast signal to sig-
nify to the ‘‘Mont Blane’’ that the ““Imo’’ was also
keeping to starboard which would be for the ““Tmo?’
the Halifax side of the channel. As soon as the
““Imo’’ got opposite the *“Stella Maris’’ the ‘‘Imo’’
blew a three-blast signal and reversed her engines.
The intention of Pilot Hayes in giving this three-
blast signal when opposite the ‘*Stella Maris’’ and
reversing at this time, when the ‘‘Mont Blane’’ and
““Imo”’ were so far apart, was no doubt, for a two-
fold purpose, first, to arrest the attention of the
‘““Mont Blane”, as even at that stage, the ‘“Mont
Blanc’’ was not keeping close in to the Dartmouth
side as she should have .been but was nearly. in
mid-channel, a little on the Dartmouth side, but ang-
ling across to the Halifax side and, secondly, to stop
headway on the ‘‘Imo’’ and by reversing her engines
to swing the ‘““Imo’s” bow to starboard so as to get
around the stern of the barges of the ‘¢Stella Maris”’
and get closer to the Halifax side, the scows being
then a little in advance of the *‘Imo’s’’ bow, and the

- ““Imo’’ herself being about opposite the tug. From

this time when the ships were from one-half to three-
quarters of a mile apart until the collision, the
““Imo’’ was heading towards the Halifax side and
the engines of the ‘‘Imo’’ were not again put ahead,
but remained stopped until shortly before the col-
lision, when they were reversed a second time, After-
this three-blast signal from the ‘‘Imo’’, the next
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signal was a -one-blast s1gnal from the “Mont 1918

" S—r——"

Blane’’.” This signal was quickly repeated by the e
‘““Mont Blanc”’, causing the witnesses to remark Mff;iﬁw
that they were getting excited on board the French Txe “Ino. "
ship. This was followed by another one-blast s1gna1 o?'g;‘,;‘;;‘;’{
from the ‘‘Imo’’, and the course of the ‘“Imo’’ was - '
‘then to starboard, or to the Halifax side of the 2
channel, in accordance with her signal. - The two
ships were then heading courses on which several
experienced seafaring witnesses testified they would
have properly passed in safety port to port, when

in answer to the one-blast signal from the Imo”, .
the ‘‘Mont Blane’’ blew the fatal two-blast signal
and swung to port, under a starboard helm, to the

- Halifax side, throwing herself across the channel i in
front of the bows of the “Imo”’. Capt. Maclaine: .
on hearing thls cross signal immediately called out:
““The Frenchman has given a cross szgnal a col-

lision cannot be averted.””

The “Imo” 1mmed1ately blew a three-blast sig- .
nal, berncv the second three-blast signal given by her
that morning, and reversed her engines full speed
astern, but with the ‘““Mont Blane’’ throwing her-
self directly -across the *“Imon’s’’.bows the collision
. was 1nev1tab1e and-could not be avoided.

he ““Mont Blane’’ all this time had kept forging

, ahead ‘through the water. - Her engines were admit-
tedly not.reversed according to some of the witness- - -
‘es on board their ship until after the collision, or, )
accordmg to others, certainly not more than 20 to -
30 seconds before the collision. '

1t may ‘be stated generally that the ev1dence of
' practically all the disinterested witnesses disclosed’
that the ‘‘Imo’’ was properly navigated and gave
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the proper signals and that the ‘““Mont Blane’’ was
improperly navigated.
By consent the evidence -adduced before the

Wreck Commissioner’s Court was filed to be used
on the trial and only one new witness on behalf of

. the ‘*Mont Blane’’ was 'heard_at the trial.

The case turned upon a question of fact. The
evidence is contradictory on the main and essential

faets, namely:
1st.
2nd. Course followed by the respective ships;
3rd. - The actual place of " collision.

The Honourable Mr. Justice Drysdale who pre-
sided at the trial, found as a fact that the collision
took place on the Halifax side of the Narrows,
which, by the rules of navigation at such place, is
the side which the S.S. ““Imo’’ was obliged to take,
and that the collision was due to the gross negli-
gence of the officers of the ‘“Mont Blane’’ in cutting
across the hows of the ‘“Imo”’, and that such action
on their part was not justified under the rule 27,
that it was an emergency order to avoid ecollision.
He refused to believe the witness heard at the trial.

Tried before the Honourable Mr. Justice Drysdale
at Halifax, N. S., April 1, 1918. _
The trial Judge has not furnished any analysis

of the evidence.
H. McInnes, K.C., for the ‘‘Mont Blanc’’.
C.dJ. Burchell, K.C.,for the *‘Imo”’.

Dryspate, J. (April 27, 1918) delivered judgment.

The actions here are beiné tried together, viz.,
the Claim v. the ‘Imo’’, now lying in the harbour,

What signals were given;
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and the Counter-claim v. the ‘““Mont Blance”. The
circumstances attending the collision of these two

ships were investigated before me, assisted by two -

of the best nautical assessors in Canada, and by
common consent the evidence add‘uced on the inves-

tigation is to be considered the evidence in this case.

The only attempt to vary the evidence in the investi-
gation, is that of one Makinney called on the trial
herein. As to Makinney’s evidence I have only to
" say that he did not impress me as throwing any
light on the situation. His manner was bad and
his matter worse. - In short, I did not believe him.
Although he professed to be an eye-witness of ‘the
collision, I am convinced that he did not add any
light to the controversy. He failed. to convinee me
that he knew what he was talking about. Notwith-
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standing, he professes to be an eye-witness to the

collision, I am quite sure he could not place the point
- or place of collision within one-half a mile of the
~actual place of occurrence.” I think this man was a
belated occurrence in the enquiry and came with a
story, the result of instruction, and that on behalf
of the French ship. I do not believe him.

As to fault or blame for the collision I am of
the opinion that it lies wholly with ‘the ‘‘Mont
Blanc’’. Once you settle where the collision occurr-
ed and I think it is undoubted that it occurred on
. the Halifax side of mid-channel you find the imposs-
ibility of the story.of Pilot Mackay. KEven if you
say mid-channel the story of the French ship is.
absurd. The fault to my mind clearly appears to
have been the result of the last order of the ‘‘Mont.
Blane’’ when being il']\;her own waters on the Dart-
 mouth side she took a starboard helm and reached
for- the Halifax wharves thus throwing herself

L
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across the bow of the outcoming ship** Imo’’. Why
this order was given I know not but I feel sure it
was gross negligence and in so thinking I am sup-
ported by the.advice and opinion of both nautical
assessors. The order for a starboard helm and to
lay a course suddenly across the harbour was justi-
fied by the officers in charge of the ‘‘Mont Blanc’’ as
an emergency order to prevent a collision but tak-
ing into consideration the then position of the two
ships this claim will not bear investigation.

I find the “*Mont Blanc’’ solely to blame for the

~collision. I refer the question of damages to the

Registrar and two merchants.
Judgment accordingly.
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ToroNTO ADMIRALTY DISTRIOT.

THE CANADIAN DREDGING CO. LTD.,
‘ . PLAINTIFFS;

o

V. ;

1]

THE ‘“MIKE CORRY”,
. “TrE SHIP.”
axDp Taree OTHER CASES.

Salva ge-—Wages~—Loss of earnings. 4 . : .

Held. 1. Where the wages of the crew of a ship which has been

salved are paid by the salvors, a lien therefor a:ttaches, and can be

enforced against the salved ship,

2. No lien attaches in a case of attempted salvage where the ser-
vices rendered produced no result, and contnbuted in no way to the
subsequent saving of the boat.

Note.—On the first question decided above reference should now be .
made to a decision of Hill, J., in “The Peotone”. [1917] P, 198, report—

ed since judgment was given in this case.

THIS was an action brought by the plamtlffs
against the ship ‘““Mike Corry”, a British vessel,
registered in an Ontario port.

The claim was for salvage and also for the declar-
ation of -a lien on the ship for the sum of $215, ad-
vanced to the captain of the salved vessel to pay the

crew’s wages and discharge them from the said ship.

The claim of Kean & Milman against the said ship
and heard at the same time, was for salvage, but in-
cluded a claim for services which, as the evidence
showed produced no result. |

6T

1917

P

March :}.
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1917 The claim of Dan Sullivan against the said ship
prz Caxviax and heard at the same time was for salvage and use
Tuéao'f?MLKE of tug but included, as the evidence disclosed, a
RRY. . R . .
Rosoonm for cla.1m for loss _of fishing (his usual occupation)

Judgment.  whilst engaged in the salying operation.

The claims of John R. Carr and Alice Carr were
dismissed without costs, no one appearing for them
at the hearing.

As appears in the reasons for judgment, portions
of the claims were allowed at the conclusion of the
hearing and judgment was reserved on certain
points.

C. M. Garvey, for plaintiffs.

J. Grayson Smith, for Kean & Milman and Dan
Sullivan. ,

No one for the ship.

Hobeins, L.J.A. (March 1, 1917) delivered judg-
ment.

I gave judgment at the close of the case for the
salvage services, as follows: The plaintiffs, $500,
Kean & Milman, $60, and Dan Sullivan, $79, and I
dismissed the action brought by Carrs without costs.

' I reserved consideration on two points, (1) Whe-
ther the plaintiffs could enforee.a maritime lien for
$215, paid by them when the vessel was salved as
and for the wages of the crew so that they might be
discharged and sent home. (2) Whether Kean &
Milman could recover an additional sum for services
rendered on July 18, 1915, which produced no result
and contributed in no way to the subsequent saving
of the vessel. '
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On the first point I think the plaintiffs can suec-
ceed. - While their proper course was undoubtedly
to apply to the Court, The Cornelia Henrietta,* yet
‘that rule has been relaxed in a later case The Tagus.?
In Maclachlan on Shipping, Hth ed., p. 258, it is said
that ““The lien becomes vested in a person who pays
the wages on the eredlt of the ship.”” That was the
case here. :

On the second point I cannot. allow any further
amount. Success is an essential element in salvage;

I may add that in disallowing in the Sullivan claim
any damages for loss of fishing, I am in accord with .
- the decision of Mr. J ustice Bargrave Deane in The
““Fairport’’,® where it is expressly stated that when
seamen render salvage services they abandon thein
ordinary occupation for the purpose of another
occupation, which is salvage, and they cannot be
paid for both. -

The claim included in the Marshal’s account for
possession money $194 will be reduced to $1.25 per
day

Judgment will be entered in accordance with the
above. The costs of the action of all three plaintiffs
will come next after the Marshal’s acéount, then the
judgment of the three plaintiffs for salvage in pro-'
portion, unless the money in Court is sufficient to
satisfy them in full. If there is any balance, it-will
be applied on the $215, that part of the plamtlff !
Judgment which does not repréesent salvage

Judgment accordmglfz

1 (1866), L. R.- 1 Adm. & Eee. 51, 14 W, R. 502.
2[1903] P. 44.
3 [1912] P! 168.

TuE CARADIAN
Drepcineg Co.

v,
THE “MIKE

Reasons for
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ToroNTO ADMIRALTY DISTRICT.

E. A. SIMPSON,

PrAaINTIFF;
V.

THE DREDGE “KRUGER?”’,
“Taeg Sae’’.

Salvage—Mortgages as salvor—Volunteers.

Held, 1 That the recovery of a sunken dredge, with its contents,
constitutes a salvage service creating a maritime lien,

H]

2. That where the mortgagee of the dredge employed others to
perform the work of salving and is neither the owner nor charterer
of the salving vessels, he cannot claim exemption from the rule that
a salvor must be one personally engaged in the work done.

THIS was an action for salvage by the plaintiff
against the ship ‘‘Kruger’’, a British vessel, tegis-
tered in a Canadian port.
!
The owners did not defend but the plaintiffs, irt
another action against the same ship for salvage,
were allowed to come in and dispute the claim and
priority of the plaintiff in this action.

" The hearing took place at Osgoode Hall, on De-
cember 19, 1914, and judgment was reserved.

G. 8. Hodgson for plaintiff. -
J. H. Fraser for General Construction Co.

No one for the ship or owners.
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HODGINS, L.J.A. (December 98 1914) delwered
judgment. .

The actual servmes rendeled n thls ease are, as .

claimed, salvage services. The dredge “Kruger”’

65,
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was overturned and sunk in the western channel of

"Toronto Bay, and the boiler and pump were at the
foot of Princess Street at the. bottom of the bay.

The dredge was righted, the boiler and pump recov-
‘ered and placed on the dredge and the whole left in -

* a situation of safety, ready for the work .required to
make the whole sufficient. In holding these to be
salvage services I follow The Gleniffer,’ and The
Catherine,® the latter regarded as good law by the

present Lord Justice Kennedy in his work on Civil

© Salvage; page 111, and by Mr. J ones in hlS La/w of
Salvage, page 15. : :

I heard counsel for the General Construction Com—

pany which had a judgment for a salvage lien on ‘the
Shlp in opposition to the plamtlff’s clalm, no orne ap-
pearing for thie owners. Counsel objected that as
the plaintiff was mortgagee of the ship he could not

claim salvage, citing Maria Jane,’ 2 decision of Dr..

Lushington.

That case turned on the pomt that Lllley, the
~ owner of the salvmg ships, was charterer of the

salved ship under a special charter, which in the -

opinion of the Court was practically a demise-of the
ship. He was also owner of its cargo. Dr. Lushing-
ton, wider those circumstances, held that Lilley,

being practically owner.of both the ship and cargo
- saved could not himself claim salvage against his

own property. The case does not carry the law fur-" -

1 (1892), 8 Can, Ex. 57. g -
2 (1848), 12 Jur. 682,
s (1850}, 14 Jur. 857.
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tHer than it has always stood, and is only of value
in its determination that that special charter was of
such a nature as to invest the charterer practically
with the character of the owner. The real difficulties
in the plaintiff’s way are his position as mortgagee,
and the fact that the services claimed for were not
performed by him. )

 The Canada Shipping Att,' provides that ‘“when,
‘‘within the limits of Canada, any vessel is wrecked, .
‘‘abandoned, stranded or in distress and servieces
‘‘are rendered by any person in assisting such vessel
‘‘or in saving any wreck, there shall be payable to
““‘the salvor by the owner of such vessel or wreck, as
“‘the case may ke, a reasonable amount of salvage
‘“‘including expenses properly incurred.’”” The
owners ¢f the wreck here made no request for the
services rendered in this case but do not appear nor
contest the plaintiff’s claim.

No authority in the plaintiff to bind the owners is
shown. Hence, the salvage, if allowed, must depend
on what is reasonable.

The word ‘“‘owners’’ in a cognate statute, the Im-
perial Merchants Shipping Act,? has been held to
include mortgagees in so far as it allowed them in to
defend a salvage claim as parties interested, The
““Loutsa’’.®* And the mortgage interest may have to
contribute as the mortgagees would have an interest
in the property saved, The Cargo ex Schiller,* Five
Steel Barges,” but as pointed out in The Cargo ex
Port Victor,® that result does not invariably follow,
Under the Canada Shipping Act, sec. 45, a mort-

1 (1906), R.S.C., ch. 113, sec. 759,
2 (1854), 17 and 18 Vict., ch. 104, s. 458.
3 (1863), Br. & L. 59,
s (1877), 2 P.D. 148,
5 (1890), 16 P.D. 142,
. s [1901] P. 243.
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O‘agee is not to be deemed as an owner except for the
purposes of his mortgage. The position of a mort-

gagee employing a person to do the actual work of-

‘salvage and claiming against the ship does not ap-
‘pear to have been cons,ldered S0 far as I have been
able to ascertam :

In the case' of The “Pickwick”1 a’hd C’mdcm V.

Stanier,* the status of underwriters (stated, argu-.
endo, in the Port Victor case, supra, to be somewhat
similar to that of mortgagees) was considered. In

the ‘‘Puickwick’’ the claimants as insurers were

awarded nothmg but were allowed by ‘the Court to -

Tecover the salvage to which the master and crew of
“the vessel, hired by them to ‘do the service, Would
have been"entitled"and as asserting’ the latter’s
rights. ' But as pointed out in Crouan v. Stanier,

supra, that was based upon the theory that the -
master and crew, if they recovered for the salvage '
actually- performed, would have been bound under
the terms of their charter*party to hand over: the’

amount thereof to the 1nsurers

| In the case at bar two tugs were emplqyed by .
Arnott (as appeared in the. General Construction

case) and if he were suing for salvage the same de-

6T
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eree as was made in the ‘“ Pickwick’’ would be justi- ~

- fied, provided the terms of hiring were such as ob-

tained in that case. But the plaintiff here remained .
on shore and contracted with Arnott that he would .

do the work in consequence of which the latter then
hired two tugs. There is, it seems to me, no justifi-

cation for the extension to the plaintiff of the prin-
ciple adverted to.” His rights do not extend beyond

Arnott under whose contraet the 1atter was entl’rled ‘

1(1852), 16 Jur. 669.
 2[1904} 1 K.B, 87.
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to do what he liked, provided he accomplished his
undertaking and his obligation does not in any sense
entitle the plaintiff to a maritime lien.

The plaintiff is not the owner of the salving ves-
sels nor is he their charterer. The means of doing
the work was left entirely to Arnott. The plaintiff, -
therefore, cannot claim to be within the exception
to the rule that salvors must be those persona113 en-
gaged in the work done. '

I'have not overlooked the fact that Arnott has as-
signed his claim to the plaintiff. But this was after
the plaintiff had paid the contract price and dis-
charged his obligation and therefore the assignment
conveyed nothing and certainly could not convey the
right to enforce a maritime lien, arising only on the
principle already discussed. '

But apart from the foregoing, the plaintiff being
interested as mortgagee in the safety of the prop-
erty was, therefore, not a volunteer (Crouan v.
Stawnier, supra), a character necessary to the main-
tenance of a claim for maritime salvage (Kennedy
on Civil Salvage 63). I regret this result. But if
the plaintiff has a mortgage which, according to the

" evidence is nearly equal to, if not now greater in

amount than the present value of the dredge, any

_allowance to him against the owner’s interest would

be practically valueless.

The action will be dismissed, but without costs.
The General Construction Company, who appeared,
should get no costs as their claim would not, in my-
view, have been interfered with if the plaintiff had
been held entitled to salvage. This judgment, based
upon the maritime law of salvage, will not preclude
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o

the plaintiff, as mortgages, from making a claim 1%+

e e

hereafter, to add his payment to Arnott to his mort-  Sturso
gagee debt, if he is so advised. If made it must be «xavesn~
dealt with as an application to settle priorities, if =easons tor

. . Judgment.
' the amount realized by sale warrants such a motion.

-0 DR Actiph dismissed.
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v

BriTisg CoLuMBIA ADMIRALTY DISTRICT.

THE ‘“ ANDREW KELLY”, ¢
- ~ PraiNTirr;
Y. ’

THE ‘“COMMODORE"’,
DEFENDANT..

Salvage—Definition of—Proof—“Official log”—Amendment to log—
Merchant Shipping Act, art, 239 and following.

During a heavy easterly gale, the “Commodore”, towing the barge
“St. David”, and bound from Valdez to Anyox, B.C., had her rudder
carried away and two of her four propeller blades broken, and was
rendered practically helpless. She was drifting and leaking fast and
was flying distress signals. The plaintiff managed to make fast a
line to the “Commodore” and after twice breaking away succeeded
in towing defendant into safety.

Held, that the services rendered were skilful, considerable andi
meritorious, and, while not in a strict sense unusually hazardous, were
in the nature of salvage services and not merely of the nature of
towage.

Vermont Steamship Co. v. The Abby Palmer (1904), 8 Can. Ex.
446, and 9 Can. Ex. 1, referred to.

- 2, That the “log” kept in this case was an “ordinary ship’s log”
and not “official” within the meaning of sec. 239, Merchant Shipping
Act, and statements therein will not be accepted in evidence for the
ship, but may be used against it to correct a statement made at a
subsequent time. '

8. One year and four months after the accident, it is asked to add
sheets of manuscript notes to the log, alleged to have been made by
the master, but not proved to have been made at the time nor for
the purposes of incorporation in the “log”.

Held, that permission to so amend the “log” will be refused.’

Bryee v. C.P.R. Co., (1907), 18 B.C.R, 96, (affirmed by P.C. 15
B.C.R. 510), referred to.
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' THIS is an action for salvage services rendered by
the plalntlff trawler against the tug ““Commodore’’.
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The case was heard at Vancouver on March 4 and . cOMTmoﬁm "
5 before the Honourable Mr. Justice Martin, Local Reasons for

Judge in Admn alty. 3 L

The facts of the case are stated in the Judgment |

hereinafter printed. =~ - _ _
E. C. Mayers, for plamtlff ‘. L
E. P. Davis, K.C., for defendant o

Marrin, L.J. A (March 8 1919) 1endered ;]udg-
ment.

This is an action for salvage services rendered byv
‘the steam trawler ‘“ Andrew Kelly’’ (95 registered -

tons), to the tug “Cornmodore” (216 registered
tons), in the North Pacific Ocean on the Alaskan
" coast off Yakutat Bay, in October, 1917. Briefly, it

appears that the ‘‘Commodore’’ bound from Valdez

to Anyox, B.C.yhaving in tow the barge ‘“St. David”’
laden with copper ore, while about 60 miles south
west of Yakutat during a heavy’ easterly gale, had

" her rudder earried away and two of her four pro-

peller blades broken about 4 o’clock a.m. on October
28, which rendered her practically helpless, and
she continued to drift, leaking fast through a dam-
aged stern post or stern bearings, and sending up

‘and flying distress signals, with the leak increasing

and the pumping gear damaged so that the hand

~ pump had to he resorted to, till about noon of the

29th, when the ‘‘ Andrew Kelly’’ came to her assist-

Judgment,

' f

‘ance and finally made fa st about 2.15 and began to

tow her to Yakutat, but she broke adrift in-about _'
half an Liour. The ‘“Kelly’’ made fas‘t. again and,
* towed the ‘‘Commodore’” and barge for about nine -
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hours at a speed of about 3 knots towards Cape
Spencer, Cross Sound, in an east by south direction,
which was the safest course in the existing heavy
sea and wind, which had been moderating before
6 p.m. but increased thereafter, and by midnight
the wind had hauled back to the eastward and was
blowing a gale. Shortly after midnight, on October
30,.the tug and barge again broke adrift owing to the
tug’s chain cable having parted. After some inevit-
able delay in picking up the fouled gear in the dark-
ness, the trawler went after the tug, and picking up
her search light, reached her about 4.30 o’clock on
the 30th and stood by her till daylight (at which
time the wind had dropped but the sea was still
high) and after sending a life boat at the request of
the tug, this letter, thrown into the boat in a tin can,

‘was sent by her mastel to the master of the trawler:

“‘Dear Captain:—

““We are leaking badly, pr opellel and rudder
“‘gone, our main discharge pipe broken and only
““able to give very little assistance with our engines.

‘“Weather conditions very unfavourable; we
““are scared to get a lee shore and have to abandon
““‘the two ships, in our opinion we-think it advisable
“‘to abandon the barge, whilst you can get the crew
“‘off and proceed to some safety with Commodore.

‘“ After reading this please pass it on to the
“barge captain, also state your opinion on this paper
“‘and let Capt. Bistrom add his and b1 ing the paper
‘““back. :

' A. J. Brorne’’,
The master of the trawler decided to make a final

- effort to tow both the tug and the barge, and made

" fast again about 8.30 but after towing about 25 min-

" utes-towards Yakutat, then distant about 30 miles,
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- they broke adrift aoam, s0 he declded it was impos-. j_?}j,
sible to tow both and sent a life boat to the barge T5 Avpeew
and took the master and seven men off her in two Tae .

*“CoMMODORE.,"

_ trips and then made fast again to the tug for the:  — =
fourth time about 2.30, and succeeded in towing her Judgment.
safely into Yakutat that same night about 9 o’clock,
. after having to heave-to outside owing to a heavy
- squall of snow which started about 5.30 off Ocean
Cape. . A
Later the barge Wlth her valuable cargo, worth
about $370,000, was picked up by the tug ‘“Daniel
‘Kern’’then in Yakutat, in moderate Wea.ther, but was
lost for some strange reason in coming into Yakutat
ona calm night. The twelve fishermen on the ‘“An-
drew Kelly” had refused to consent to look for the
barge the next morning, October 31, 1o more lives
“being in danger; on the ‘‘Kelly’’ there were 24 souls
all told. The injuries sustained by the ““Commo-
dore’’ were various and serious and were ad;]usted
by the underwriters at $15,934. - S
. The value of the “*Commodore’’, exclusive of the
barge, is agreed to be $75,000. A dispute arose as |
to the value of the ‘‘ Andrew Kelly”’., Iam of opixn-
" ion that at the time of the salvage a fair valuation
would be $100,000. She had also. 40,000 lbs. of hali-
~ but on board, her full load being 160,000 1bs.

It is not, and could not be disputed on the facts
‘that salvage services had not been rendered, but it
was suggested that they were more in the nature of .
towageé. I am unable, however, to. take that view;:

. they were, ‘while not in the strict sense unusually
hazardous, -nevertheless skilful, cdn'siderable, and
meritorious, and after a careful consideration of all =
the eircumstances I-fix the sum of $4, 000 as my view
of a just reward therefor. : : '
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2319 It was truly submitted by the defendant’s counsel

Tnie “ANDREW

keive that the services here were not of so dangerous or
‘(Couﬁ’}gom” deserving a nature as those before me in the Ver-
fesmomnter  MONE Steamship Co. v. The ‘“ Abby Palmer,””* where-
Judgment. iy the leading authorities are cited, and in which the
sum of $3,500 was ultimately awarded (after an
appeal cansed largely, I may say, by an oversight of
counsel in omitting to put forward certain items of .
loss to the salving ship which were not in dispute)
the salving ship and cargo valued at $350,000 having
been placed in a hazardous position, yet they were
of the nature indicated and the times are consider-
ably more expensive, money, consequently, not. hav-
ing the same value; so I feel that if I have erred it
has been on the safe side. Of course if the barge
had been salved a large sum would have been well
earned. ' _
The award I apportion, in the exercise of my dis-
cretion, as follows, on the principles cited in The
Vancouver Tugboat Co. v. The ‘‘Prince Albert’’?

To- the owners (34 of total award)......... $3,000
To the master (1-3 of the balance) ........ 334
To the pilot, the mate, and the chief engineer

each $90 ..............colt ceees o 270
To the 2nd and 3rd engineers each $65.... . 130

To 3 firemen, 1 coal passer, 1 cook, 1 deek-
hand, and Robert W. Thompson, a
fisherman, who went in the life boat
and appeared as a witness, in all 7 men,

$4,000
A claim in writing has been put in signed by seven
of the twelve fishermen (other than said Thompson)

18 Can. Ex. 446, 9 Can. Ex. 1. )
2 (1913), Mayers Adm. Law 543, and Kennedy on Salvage 2nd ed.
(1907), 168 et seq.
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who Were not members of the crew, asking:for $75

per man, not alleging any assistance in salving but
simply that they were prevented from fishing for the
. time oecupied in salving, but no one has come for-

ward in support of it and I am left in the dark as to
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whether ‘or not, during.that more or less stormy- .
period fishing could have heen carried on at all, or

to what extent. It does not appear that any of these
claimants did in fact give any assistance in the sal-

vage service, which passengers must do before their .

claims ean be recognized. The ‘Coriolanus,' and
moreover they refused to go out to assist in the sal-
vage of the barge as above noted though a large re-
ward would have been reaped if successful, as was
- most probable. In the absence of any further facts
being put forward on their behalf in the usual way
(K ennedy y on .Salvage, supra), whmh would give
these claims a meritorious complexion I do not. feel
wananted in taking action thereon. '

Thele remains a question of evidence regarding
the log. No ‘‘official log’’ in the proper sense of the
- word in the Merchant Shipping Act, sec. 239-243,*

was kept but simply-the ‘“ordinary ship’s log”’, sec.
239 (3) ;* which is not evidence for the ship for which
it is kept but against it, though being ‘‘a statement.
made by the master at a time being contemporaneons.

with the event and therefore more likely to be cor-
rect it may be used for the purpose only of correct-
ing a statement made at a subsequent time”’.—The
““Singapore’’*; Vide also the ““Hepry Coxon’’.® The
“Earl of Dumfries’? and cases cited in Marso@eﬂ’s_

1 (1890), 16 P.D. 103. . '

"' 28¢e 8 Enc. L.E. 90, 26 Hals. 82; Marsden’s Dagest 850.
3 Maclachlan on Shipping, 5th ed. (1911), 211.

4 (1866), L.R. 1 P.C. 378,

5 (1878), 8 P.D. 156.

8 (1885), 10 P.D. 31.
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Dig., supra. In the ship’s log in question, entitled
““‘Pilot House Log Book’’, kept by the master, the
only entry relating to the salvage is as follows:
“‘Oct. 29th, 10 a.m. Sited (sic) tow.
“10.30 a.m. ‘Sited tow boat with barge. -
“‘St. David (sic) in tow with flag at her -
““foremast head for help. '
“Oct. 31st, 2.45. Left Yakutat.”’

~_There is no blank space, between said dates, the

~ entries following on thus omitting any reference fo

any occurrences between the sighting and leaving
Yakutat. The plaintiff’s counsel applies to have
three sheets of manuscript notes, produced by the
master in the witness box, admitted in evidence as
part of the ship’s log on the ground that they were
notes made at the time by the officer on the ship who
kept the log (here the highest officer, the master)
and therefore ought to be incorporated with it.

In Bryce v. C. P. R. Co."; affirmed by the Privy

.Council;z I had to deal with the case of changes in a

rough or scrap log of a nature similar to the one in

.question, made at the time, but what I am now asked

to do is to sanction changes, by way of addition, after
a lapse of more than a year and four months. Apart
from all other aspects of the matter on this ground
alone I must refuse the application being of the
opinion that it would be too dangerous to open such
a door. The master has not even ventured to say
that he made these notes at the time for the purpose
and with the intention of adding them to the log at

- the earliest opportunity and the way in which the

entry is made would discourage such a view of the.
matter, and this is not a case of rough notes having

113 B.C.R. 96.
215 B.C.R. 510.
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been mislaid and the entry being left consequently 1919

e it

incomplete. ‘Apart, therefore, from other questions T Axer=w
raised on the application of the Act and secs: 260, = Tue
263-4, I think the said notes cannot be admitted in ;:::::::z
evidence as part of the log, but only to refresh the ‘Judgment.
witnesses’ memory apart from the same.- '

Let judgment be entered in favour of the plam’uff

for $4,000 and costs.

'Judgment according’ly.
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" BritisH CoLUMBIA ADMIRALTY DISTRICT.

THE TUG “JESSIE MAC”,

PLAINTIFF;
V.

THE TUG “SEA LION”,

DEerFENDANT.

Common harbour of refuge—det of God—Responsibility—Burden of
proof—Inevitable accidert—Definition of—Negligence—Costs—
Rule 132, Admiralty Practice.

Held, 1. That where the action of tide and currents is so contrary
to experience, that it could not be reasonably anticipated or foreseen
it is to be regarded as an “Act of God”, and collision due to such is
an “inevitable accident”.

2. That “inevitable accident” is that which the party charged with
damage could not possibly prevent by the exercise of all reasonable
precautions which ordinary skill and prudence could suggest.

3. That where “inevitable accident” is pleaded the onus is primarily
on the plaintiff to show that blame does attach to the vessel pro-
ceeded against, and a primd facie case in this behalf must be estab-
lished.

4. That, on an action being dismissed on the ground that the dam-
age was due to inevitable accident, costs will follow the general rule,
unless special circumstances exist requiring a departure therefrom.

The “Marpesia”, {1872}, L.R. 4 P.C. 212, referred to.

THIS was an action for damage done to the tug
‘““Jessie Mac’’ alleged to be owing to defendant tug
having given her a foul berth in consequence of
which she was forced upon the rock and suffered
damage.
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The case was heard before theé Honourable My, 1919
Justice Martin, Local Judge in Admiralty, at Van- ,Ess};"im
couver,.on March 6 and 7, 1919 and judgment was Tie

“Sea Lion.”

_rendered on Mareh 8 reserving the question of costs Roasoms tor
for further argument. This was decided on Mdy 8, Judsment. -
1919.: | '

The facts of the case are stated in the reasons for
judgment.

Hume B. Robmson for the plamtlffs

E. P Davis, K.C., and James H. La,wson, for de- ‘
fendants ' ) :

MARTIN Loc J (March 8, 1919) dehvered ,]udw-
ment. ‘

It appears, brleﬂy that owing to a stronv westerly

~ wind with resulting heavy swells, a number of tugs,”

" about ten in all, with their tows of booms. of logs
were forced to take shelter in Trail Bay under the
lee of Trail Island off Sechelt, at various times be- ~ .
‘tween March 30 and April 1, 1918, inclusive, which °
small bay, it is common ground, is the -customary
‘and proper place in that locality to seek refuge in,
though it is-only of a limited area of safety and
‘unsafe in easterly winds with the exceptlon prob-
‘ably, of the inside shore position between the south-
west point of the island and a well-known rock, which:
‘was taken by the plaintiff tug upon its arriving
first in the bay, which position is sheltered, to a
_conSidérable extent at least, from all winds.’

: After it had made fast its boom of 9 swifters to
the shore by three wire ropes, it took up its position .
outside its boom, attached thereto by two lines,.and..

" later three other small tugs of a similar size, with




80

1919

THE
“TessiE Mac®
v.

THE
“Sea Lion.”

Reasons for
Judgment.

EXCHEQUER COURT REPORTS. [VOL. XIX.

booms, arrived at various times and took up outside'
positions in like manner, viz., the *‘Chieftain’’, the
““Stormmer’ and the ‘“Vulean’’ which last had a
double boom and lay outside of it like the others.
This was the position when the ‘*Sea Lion’’ a

‘much larger tug, came in with a large triple boom on

the early morning of March 31, and anchored at a
spot about 1,000 feet from the rock which it is clear
is the best and safest position for herself for a large
tug to take, and up till the afternoon of the next day
she lay with her boom out to sea towards the east
and away from the ‘‘Jessie Mac’’ under the wester-

ly wind, and I have no doubt that it was not con-

sidered an unsafe position by the masters of the
other tugs, otherwise they would have warned the.
master of the ‘‘Sea Lion’’ as the miaster and pilot
of the ‘“‘British Trident’’ did in the ““Woburn Ab-
bey’’ case,! though this failure is, of course, not at
all conclusive. But that afternoon, with the tide
flooding and the wind dying down, the ‘‘Sea Lion’s’’
boom swung round to the south-west till the end of
it touched the shore inside the point which protected
the ‘‘Jessie Mac’’ and lay there in a position of no
danger on a rising tide, with the expectation that at

: the change of the tide it would float off with the ebb

in the usual way. But, contrary to expectation, and
all experience in the case of a westerly wind, the
tide continued to set in towards the shore after the ‘
ebb, and at 9.30 the ‘“Sea Lion’s’’ anchor began to
drag, which put her in a position of danger to herself
and her boom, which, if it were not got off the shore,
would be broken up by a change of wind to the east,
and, therefore, she raised her anchor and, heading
to the north of east, started to tow the boom off the '

1 (1869), 38 L. J. Adm. 28,
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shore, usmg the shore end of the boom, (which being
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a triple one, was very stiff and would bend i mappre- 4155515 Ract |

ciably) as a fulcrum in so doing;

This manoeuvre was, I am satisfied on the evi-’

.dence, the most proper one to take in the circum-

stances, and if nothing had happened it would, it is-
clear, have been successfully carried out without-any

damage to the adjacent small tugs fastened to the
shore. But in the course of it the inmost triple boom,;
which was made up of 2 séctions of 9 and 6 swifters,
broke its fastenings, leaving the inner section of 6

ashore, while the outer swung round and fouled the

‘head 'of‘“the ‘¢Chieftain’s’> boom, which in turn
caused two of the 3 wire shore ropes of the ‘‘Jessie
- Mac’? boom to break, whereupon it swung out and

round and forced the ‘‘Jessie Mac’’ upon said rock

and damaged her.as aforesaid. The breaking of the

‘boom was later found to have been caused by a weak .

chain in one corner and a weak ring in another; the
boom, or its chain or gear, were not owned by the
“Sea Lion’’ nor had she made up the boom, but was
simply towing it. :

The defences set up are that the anchorage taken
up by the ‘‘Sea Lion’’ was not a foul one; that there
. was no negligence because the extraordinary inset
of the ebb tide in a westerly wind could not have been
fmeseen, and that the breaking of the boom gear
was an inevitable aceident. ‘

As to the first and second, I am of opinion that,
. having regard to the circumstances, the anchorage
was not a foul one and the ““Sea Lion’’ was entitled
to take it.. Though her boom could, in a straight
line, reach those fastened to the shore, yet it was
prevented from so doing in the inevitable course of
swinging round with the tide, by the point, in ordin-

TBE
“Sea Lion.”

Reasons for
Judgment.
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ary circumstances, and I am unable to find that her
master failed to take any reasonable precaution
which ordinary skill and prudence could suggest,

- founded on his intimate knowledge of the locality.
‘He was entitled to rely upon the ordinary action of

the tide and current. The ““Rhonddae’’, and as their
Lordships of the Privy Council said in that case he
‘“‘had no reason to anticipate’’ that the ordinary
risk had been increased. This is not like the well-
known case of The ‘‘City of Peking’’,? wherein their
Lordships held that the master should have kept in
nmind the ‘‘undoubted fact’’ known to mariners and
to him, ‘‘that in certain states of the weather’’ the
tide at Kowloon is ‘‘deflected out of its ordinary
course’’, and ‘‘a ecautious mariner, is, therefore,
“bound always to keep in view the possibility of
““these cutrents being met with’’. Ih the case at
Bar, on the contrary, such a current as caused the
boom to stay in-shore instead of floating off-shore,
was unknown to anyone. - See also Lack v. Seward.’

On the question of foul anchorage I have this ob-
servation to make, that in certain circumstances
where the question of safety to a ship, including her
tow, 1s involved she is justified in taking that degree
of risk which the circumstances may justify, e.g.,
the rigour of the elements may impose a common risk
upon all who seek refuge in a common harbour—
and constitute ‘‘a cause which (a ship) could not
resist’’; The ‘“Innisfail’’,* The * William Lindsay’’
The ‘““Maggie Armstrong’’ v. The “ Blue Bell’’,* and
see The ““ Annot Lyle’’,’ on the point of only one
course open for safety. And in weighing these cir-

1 (1883), 8 App. Cas. 549. 5 (1873), L.R. 5 P.C. 838,
z (1889), 14 App. Cas. 40, o (1866), 14 L.T. 340.
2 (1829), 4 C. & P. 106. 7 (1886), 6 Asp. M.C. 50.

+ (1876), 3 Asp. M.C. 337.
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cumstances there_must be considered the facts that

tugs with tows of booms are of an unwieldy nature .

and the booms are easily broken up by rough water
and they cannot face.a state of weather which would
present no damage to- ordinary vessels; and in a

haven require a considerable amount of space for a
clear ‘anchorage which-may not be available in time -

of danger when many vessels are forced to resort

83

i919
e e
THE
“Tessie Mag”
v,
THE
“Sea Liox.”

Reasons Ior' '
Judgment.

to it for as much shelter as may be possible, in which |

circumstances it comes down to a question of good

seamanship, ““ Bailey v. Cates’’.* As to the handling -

of a tug with scow in a narrow channel, see The
“Charmer’’ v.. The ‘* Bermuda’,* The King v. The
““Despatch”* and of Paterson Timber Co. v. The
““British Columbia’’.* . »

If, therefore, the anchor: age was not, and I 8O- hold

a foul one, then the case resolves itself into one of .

inevitable accident, and ‘the onus is primarily upon
the plaintiff when the defence is set up—The ‘“Mar-
pesia’’ ;" and it is beyond question here that the dam-
age was primarily caused by inevitable accident,

which means, as their Lordships of the Privy Coun-.

cil therein say at p. 220, that:

‘“We have to satisfy ourselves that something was
‘‘done or omitted to be done which a person exer--

‘‘cising ordinary care, caution and maritime skill,
“‘in the circumstances, either would not have done or
‘‘would not have left undone as the case may be’’.
This definition was adopted by the Court of ‘Ap-
peal in The ‘* Merchant Prince’”® and The “Schwan’’

v. ““The Albano’’.

1 (1904), 11 B.C.R. 62, 63; 35 Can. S.C.R. 293,

2 (1910), 16 B.C.R. 506.

s (1916), 16 .Can. Ex. 319, 28 D.L.R. 42, 22 B.C.R. 496, 501.
4 (1913), 16 Can. Ex. 305,, 11 D.L.R. 92, 18 B.C.R. 86.

s L.R. 4 P.C. 212. :

¢ [1892] P. 179.

7 [1892] P. 419.

-
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- Now it was not even alleged that the breaking of
the boom fastenings could be attributed to any want
of care on the part of the deféndant, and more than
was the case in the breaking of the mooring band or
the jamming of the windlass in the “* William Lind-
say’’, supra, and therefore, it follows that the action
cannot be sustained and must be dismissed.

It is not, therefore, strictly necessary to consider
the counter charges of negligence brought against
the plaintiff for tieing up four booms together with
their tugs inside except the ‘‘Vulean’’ but it obvi-
ously is an act which might require justification in
certain circumstances, though here the damage was
done by fouling the second boom, the ‘ Chieftain’s’’.

But I think it proper to remark upon the strange
fact that there is no evidence showing exactly how

" the ““‘Jessie Mae’’ got aground; no person off her

was called to explain it; her master did not know as

he was out working on the end of the fouled boom,

trying to free it, and the mate was not accounted for;
her master did not know where the mate was, ac-
cording to his statement to the master of the ‘“Sea

- Lion’’ and so far as the evidence shows, no watch

was kept on her and no efforts made to take the
necessary precautions to protect her after the dan-
ger from the fouled boom became apparent. This ‘
is a very unsatisfactory state of affairs and might
seriously prejudice the plaintiff’s right to recover
in any event. See The ‘“‘Kepler’ ;* The ‘“Scotia’’ ;?
The ‘“Hornet’’.* o |
‘With respeect to the costs, I shall allow them to be
spoken to in the light of the practice respecting the
1 (1875), 2 P.D. 40.

2 (1890), 6 Asp. M.C. 541.
2 [1892] P. 861,
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same in cases of 1neV1table accldent as set out in the

“Marpesia’’, supra, wherein it is laid down at
Pp- 221: ‘

““Their Lordships, therefore, conceive that the

““general rule of the Court of Admiralty is in these

‘“‘cases to make no order as to costs, and that in
‘‘order to justify an exception to that rule it must
‘“‘be shewn that the action was brought unreasonably
“‘and without sufficient primd facie grounds?’.

See also The “Inmisfail’’* How far this practice
may be affected, if at all, by the later demsmns in
England under the Judicature Act, as noticed in
Williams and Bruce’s Adm. Prac. (1902), 95, I shall
then consider. L

. * o # -k ) %
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The question of costs was subsequently disposed

of after argument in a judgment handed down by
Mr. Justice Martin, which is as follows :—

MarTiv, Loc. J. (May 8, 1919) delivered judgment.
In 1889 it was decided by the Court of Appeal in-

““The Monkseaton’’)* that, as under the Judicature
Act the Court of Admiralty had become a division

of the High Court of Justice, there should be a uni-

form practice in all the divisions of the Court on

the subject of costs, and, therefore, the existing |

general rule, that in the absence of special circum-

stances costs follow the event, should be extended

to cover cases of inevitable accident, where no special
circumstances required a departure from said rule.

It 1s submitted by defendant’s counsel, that such

_bemg the case the rule was introduced into this Court -

in common with other Colonial Courts of Admu‘alty

13 Asp. M.C. 337,
-2 (1889), 14 P.D. 51.
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by sec. 2 of the Colonial Courts of Admiralty Act,
1890 Imp., passed on July 25, 1890, wherein it is
enacted that: ‘‘The jurisdiction of a Colonial Court
‘““of Admiralty shall, subject to the provisions of
““this Act be over the like places, persons, matters
‘““and things, as the admiralty jurisdiction of the
“‘High Court in England and the Colonial Court of
‘‘ Addmiralty may exercise such jurisdiction in like
““manner and to as full an extent as the High Court
““in England and shall have the same regard as that
““Court to international law and the comity of
““nations’’.

Such submission would therefore appear to be cor-
rect and furthermore there is the general rule No.
132 of this Court promulgated and approved under
sec. 20 of the Canada Admiralty Act, ch. 29 of 54-5
Viet. brought into force on October 2, 1891, as fol-
lows: ‘‘In general costs shall follow the result; but
‘“‘the judge may in any case make such order as to
‘‘the costs as to him shall seein fit’’,

In my opinion, therefore, the rule as to costs is
the same in this Court as it is in the admiralty divi-
sion of the High Court in England, and so that costs

_here should follow the general rule because there are

no special circumstances requiring a departure
therefrom as I held, there were in McArthur v.
The ““Jolmson’’,' and as was held in England in
The “‘ Batavier’’ . ,

Action dismissed with costs.

1 (1618); 14 Can. Ex. 321, 9 D.L.R. 568,
2 (1889), 15 P.D, 37,




VOL.XIX.] * EXCHEQUER COURT REPORTS, oeT

1919

e

June 28.

ToronTo ADMIRALTY DISTRICT.

THE OWNERS, MASTER AND CREW OF THE
STEAMER “KDYVIVE”

- PraiNTIFFS ;
v.

THE TUG ““S. 0. DIXON”’ . AND THE BARGES
“LOUISA” AND “IDLEWILD” ‘AND THEIR
CARGOES AND FREIGHT, - .

DEFENDANTS.
Salvage—TFowage—Costs.

When about twenty miles out from Kingston the sole engineer
on the tug “Dixon”, towing two barges, fell overboard and was
lost. He was the only-one on board who knew anything about
engines and the tug was, in consequence, without means of keeping
up motive power. She was drifting and was in a position of actual
or apprehended danger, and was signalling for help, when the “Key-
vive”, with some risks to herself, took them in tow and brought them
to safety,

Held, 1, That the claim arising therennder was one - of salvage
and not merely of towage.

. That -the act of plaintiff in claiming an excesswe amount and
h(u ing the ship arrested therefor’ was oppressive, and costs telative
to the arrest and release on bail, and applications relative thereto,
will not be allowed him. ~ :

TH_IS was an action for salvage by the plaintiffs
against the ship ¢S, 0. Dixon”’, and certain barges .
in tow, all of which were arrested with their cargoes
and freight and afterwards released on bail.

The facts of the case are set out in the reasons. for
judgment below. v a
The hearing took place at the City Hall Toronto,

on April 28; 1919, and was partially proceeded with,
and was concluded on June 23, 1919, when Mr: Jus-
tice Hodgins, L.J.A., delivered the following judg-
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‘ment, determining the nature of the claim made, and

reserving judgment as to the amount.
Francis K ing, for plaintiffs.
H. W. Shapley, for defendants. ,
MEz. . JuUsTICE HODGIN‘S, L.J.A. (June 23, 1919) de-
livered judgment. '

The claim in this case is for salvage, which, as
originally stated, was estimated at $50,000, but that
amount, I am informed, was based upon erroneous
information as to the value of the cargoes and was
not asked after October 11, 1918. This date was be-
fore the statement of claim was filed. I presume
however, that it had considerable bearing on the
amount fixed for bail, but no argument has been ad-
dressed to me with regard to any unfair features in
the fixing of the original amount of bail beyond the
fact that it was based on a much larger sum than is
now contended for.

This vessel ‘‘Keyvive’’ is a comparatively new
steamer worth about one-half million dollars, pos-
sibly three-quarters of a million dollars, and was,
during the year 1918, engaged in transporting coal
from Lake Erie ports to Montreal; she is 1,044 tons
registered tonnage, has triple expansion engines and
was built in 1913. She carrier a crew of twenty-one
men, a first and second mate, a chief and assistant
engineer. On September 15, 1918, when she was up-
bound from Montreal, light, her master observed
on the starboard bow the tug ‘‘Dixon’’ and the two
barges ‘‘Louisa’ and ‘‘Idlewild’’, which were in
the position shown on the chart, 1, something like
20 miles away from Kingston and north of a line
drawn from the main Duck light to the false Duck
light. "The ‘‘Keyvive’’ answered the signals of dis-
tress and at the request of thej captain of the tug,
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took the three vessels 1n tow and towed them mto
Kingston.. s

The case was argued by the defendants on the

basis that it involved only a s1mple towage claim; -

and on the part of the plaintiffs that it was really a
salvage claim and should be allowed for as such.
“The evidence shows that the situation of the three
vessels, the tug and the 2 barges, which were drift-
ing in Lake Ontario in the position I have men-
tioned, was brought about by the fact that the engi-
neer of the tug had fallen overboard, and being the
only one among all those on the vessels who knew
anything about engines they were without any
means of keeping up their motive power.. Mr. Kerr

says they pulled fires and couldn’t start again with- -

out obtaining a new engineer. The ‘“‘Louisa’s’’ gas

engine was also disabled, or rather useless, because
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the line of the ‘‘Dixon’’ had got entangled in her pro- B

peller, and altogether they were at a stand-still, the
statement being made’ that they couldn’ cut the
rope, which had wound -around the wheel of the
- “‘Louisa’’, on aceount of the wind at that time.

Now, these-three vessels, the tug and the two
barges, were on a commercial enterprise, th_e two
barges carrying molasses, but the tug itself was not
such a valuable vessel, apparently not being a lake
tug. On the evidence she is worth about eight thou-
sand dollars. The ‘‘Louisa’® was apparently quite

an old barge, a wooden barge. The ““Idlewild’’ was .

an Al iron boat. They were both loaded with mo-

~ lasses, .and the value of the cargoes, as stated,.

amounts, on the ‘‘Idlewild’’, plus freight to Belle-

ville, to $15,568.58, and on the ‘‘Louisa’’, including

freight to Belleville, to $7,317. 48 in all, nearly $23 -

000.
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1919 The situation on the morning of September 15,

wkerer 1918, was not very serious when the vessels were
Tie  sighted, the velocity of the wind, as given by the
“$.0. Drxon.” .
Resmonmror  M€teorological office, based on Kingston, was esti-
Judgment.  mated, for the vicinity of Duck Island, at 8.00 a.m.,
southwest five miles, and at 10.00 a.m., southeast
eight miles. The wind, however, was from a south-
erly direction, which would be the dangerous wind
in that locality, and it was increasing, and did in-
crease, as a matter of fact, through that day, so that
at the Ducks at 5.00 p.m., it was blowing 17 miles
southeast, and at 6.00 p.m., 24 miles southeast, and,
from the meteorological office records, this appears
to be the same velocity as occurred at Kingston at
the same hour. It was suggested that it would be
blowing harder there than in Kingston, but this was
not shown on the meteorological chart.

The vessels were making, at the time they were
sighted, distress signals. The tug whistled four
times, which indicates that assistance is wanted;
the ‘‘Idlewild’’ had a United States flag hoisted up-
side down, which 1s a distress signal, and signals
were being made from the ‘“‘Louisa’’ with table-
cloths or bed blankets, all these being explained to
me as distress signals.

Previous to the ‘““Keyvive’’ coming up, and ac-
cording to Daniel Ludwig, who was in charge of the
entire fleet of the Sugar Products Company, which
owns and controls the three vessels, another vessel
had passed but had declined to answer their signals
and tow them. This was between eight and half-past
eight in the morning. I am rather impressed with
the fact that under the conditions which then existed
and in-view of their previous request which had'been
declined, the persistence of the men on these three
vessels in signalling for assistance is a very import-




-

VOL. XTX.] 'EYCHEQUER COURT REPORTS.

ant fact in detenmnmg whether there was or was not
any danger either present or impending.

It must be'remembered that the barges had had a
~collision in Lake Ontario, and the cargo in one of the
vessels was said to be fermenting. The cargoes
were valuable, they were near their place of destina-
tion and bheing undoubtedly off shore, might, if al-
lowed to drift on, and the weather became worse
and the wind increased, be in a very considerable dif-
ficulty. It is quite true that the vessels could have
anchored, but that in itself 1s not safety, and I can-

not help thinking that those three vessels, which
~ were completely helpless, with valuable cargoes and -

with a number of men on board, were in a position of

danger at that time, an impending danger, and that.

their desire to be rescued was genuine. I think some

importance should be attached to the fact that this.'
vessel, the ‘‘Keyvive’’, was under a time contr aet “

. was earning a large amount of money, that it was
up-bound for the purpose of getting its cargo and
was not likely to turn.aside to undertake the towing
of these three vessels into harbor unless there had

been in the mind of the captain an apprehension that

these vessels were in danger. The fact that the ves-
sels were where they were stated to be, and were
anxious for help, notwithstanding the evidence given
by the men on the defendants’ side that they had a
. fine chance of drifting into excellent ground to an-
“chor, would indicate that they werenot at.that time
quite so sure about their being in safety as they now
appear in the witness box to be. The ‘‘Louisa’’ had

been damaged through the collision; some of the.

planks at the stem had started and it is not unrea-
" sonable to conclude that this was an element in mak-

_ ing them prefer to be towed into the dock instead of

having to spend the day and possibly the night at

’
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anchor, with the wind increasing. There must be

‘some weight given to the evidence that there was a

danger of it growing worse, although I ecannot accept
the ideas of those who suggest that at that time it
had become nearly a hurricane. However, I think
that there was a chance of danger. There was no
motive power at all; the anchoring which they say
would have made them safe was not resorted to;
they didn’t walt to drift in to a position safe to
anchor but preferred to call for assistance and if
they had gone ashore one of the barges might have
gone to pieces. Under all the circumstances this

. should be considered upon the basis of a salvage

claim in the sense that there was danger, apprehend-
ed danger at all events which might be very real
apprehended danger of these vessels and their crews
and that the ‘‘Keyvive’’ undertook the work under
the belief that they were in danger and at some risk
to herself. .

I agree with the argument that has been made that
a vessel, of this size, 260 feet long, and with the en-
gines at the.stern, a steel vessel, having to undertake
to gather up and tow in waters that were somewhat
confined a tug and 2 barges, all of them unable to
help themselves would mean fairly good seamanship
and might very easily have resulted in an injury to
the salving vessel.

I therefore, pronounce in favour of the plaintiffs
that the claim is a proper salvage claim and they are
entitled to recover wupon that basis. As to the
amount, I have heard argument upon that now and I
shall have to consider it a little further and work it
out more in detail before stating the exact amount,
and I will in a day or two, I hope, be able to hand out

“the result to the litigants.
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HODGINS, L.J.A. (June 25, 1919) delivered furthexl_ :

judgment.
The amount of salvage remains to be ﬁxed 'The
value of the vessels and cargoes involved are large

while the actual services rendered proved compara-_

tively easy of accomplishment and were carried out

without accident. The danger to which the salved -
vessels and cargoes were exposed, though real, was

: largely an apprehended one and fortupately did not
develop any evil consequences. The services were
skilfully and smartly rendered without causing any
damage to the salvors.

A claiim is made that by reason of the operation
the ‘‘Keyvive’’ was delayed, and being under con-
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tract to carry coal from Lake Erie ports, lost her

turn into Cleveland and under the spout at Toledo.

This delay, though not long, is carried into the ac-
" count as showing why further delay caused by a
break in the Soulanges Canal on October 14 should
be charged up to the defendants. I am umable to
follow out this chain of causation. It takes appar-
ently only 4 or 5 days to make the trip and there are
- lay days in Montreal and Toledo to be explained

before it is possible to prove that this deviation was

the sole caunse of the vessel being at the Soulanges
. Canal so as to be held up on October 14 by the break:

. Mr. Waller, the defendants’ marine superintend-
ent admits that unless the trips planned, which were

-interrupted by the salvage operation had occurred |
exactly as intended and without incident or accident,

their claim for delay ecannot be sustained although

he is very positive that nothing would or could have.

prevented the ship completmg the trlps on schedule
time. To my mind the margm is too close to allow
damages upon, as claimed, even if they were not too
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remote, as I think thev are. All I can allow is the
value of the salvage, including the actual delay which
it caused, coupled with a reasonable allowance for
the actnal dislocation of the schedule at a busy time
of the year. _

The plaintiff vessel was earning, net, about.$200
per day under the five year contract. She could
earn, it was said, much more if free from that. The
fair value of the tug and of the two barges is, I
think, $55,000, and the cargoes and freight $22,985.
The value of the ‘‘Ieyvive’’ is over half a million
dollars.

The allowance which I think can fairly be made in
this matter should not exceed $2,500. $200 should
be apportioned to the master and $300 to the crew
according to thelr ratings and the balanece to the
owners of the ‘‘IKeyvive’’. The claim originally made
was for $50,000 and vessels were arrested for that
sum.

The demand was not modified until Octobe1 11,
1918, nearly a month afterwards.

I think the making of this claim and the arrest
therefor, were oppressive, and while I give the plain-
tiffs the general costs of the action, these will not
include therein any costs relative to the arrest and
release on bail or any applications relative thereto.

Judgment will therefore be entered for the plain-
tiff for $2,500, off which $200 will be apportioned
to the master and $300 to the crew, with costs of
action except as above mentioned. '

Judgment accordingly.
Solicitors for plaintiff: King & Smythe.

Solicitors for defendants: Osler, Hoskin & Har-
court. ) : \
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In THE ExcHEQUER CoURT 0F CANADA.

FREDERICK JOHN BEHARRIELL,

, . o SUPPLIANT ;
V.

HIS MAJESTY THE KING,
RESPONDENT.

LY

Ewpropmatwn-—Vabuatwn of commercial enterprise.

Suppliant alleged that the sand and ¢lay to be found on the prop-
‘erty expropriated had special quality and merit for manufacture of
high-class brick and brick-tile, and, that with the small quantity of
lend left to him after the expropriation of the properiy it was im-
possible to carry on his proposed enterprise.

The suppliant became owner of the property in 1912, paying .
$10.00 an acre; the Crown offered $80.00 an acre, and it was ad- -
mitted that this amount was ample if there was no special merit in
th: clay. He never commercialized it, there has been no established

business on the premises and the supposed profits are conjectural..

The suppliant in sending material to experts for test did not deem
it necessary to send clay, but sent sand alone. . The land taken is
but a small piece of the whole, the Crown having abandoned part of
the land first expropriated and agreed to reconvey the part taken
,by the Canadian Northern, and moreover, the land is to a certain
extent swamp land not suitable for the alleged purposes, and other
" clay is available in the vicinity. ®

Held.—That, in as much as there was no special or peculiar merit

in the clay and sand found on the expropriated land, and furthermore
that, as suppliant has suffered no injury to any feasible commercial

undertaking, by reason of the amount of land taken .or of the works
constructed by respondent, there was no ground for increasing the
amount of compensation tendered to suppliant by respondent.

PETITION OF RIGHT to recover the alleged
value of land expropriated by, the Crown and
claiming special damages because of the valuable
‘deposits of sand and clay on the property expro-
priated suitable for manufacture of very . high

class brick and analogous articles and also because.

“the lands so taken were of such extent and so situate

1919
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with regard to the remainder that the lands were
rendered of no value for the purposes for which the
suppliant intended them.

The case was first tried at Toronto on January
15 and 16, 1917, but before judgment the Crown
abandoned certain portions of the land previously
expropriated and subsequently made application
for new trial on the ground of surprise at the
former trial, and because the abandonment entirely
changed the nature of the action. This application
was granted and a new trial was had on January 14,
15, 16, 17, 18, and April 29 and 30, 1919, before the
Honourable Sir Walter Cassels at Toronto.

- The respondent tendered $30 an acre before
action, and in its defence renews the same,

At the opening, suppliant asked and was permitted
to amend by reducing his claim to $100,000, A great

deal of evidence was adduced, but the essential

points in issue were 1st, whether the clay and sand

_in the property in question had any special or

peculiar merit for the making of brick or brick-tile;
and 2nd, whether the taking of the pieece expropri-
ated by the Crowh prevented the suppliant from
carrying on the enterprise or undertaking he alleged

_ he intended to do!

'The main facts are dlscussed in the reasons for
judgment.

W. C. Mackay, K.C., and W. R. Wadsworth K.C,,
for suppliant.

Hugh Guthrie, K.C., and R. V. Swnclawr, K.C., for
respondent.

Cassers, J. (August 29, 1919) delivered judgment.

On March 24, 1916, Beharriell, the suppliant,
filed a petition in which he claimed that on Septem-
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ber 28, 1912, he entered into an agreement for the
purchase of the-westerly 50 acres of the east half of
Lot No. 11, in the 14th concession of the Township
of N. Orillia, and that on November 21, 1912, he
obtained a conveyance of the said lands. '

There-is no dispute as to the title of the suppliant.

It is conceded that when the suppliant became the
owner of the said lands the line of railway of the
Canadian Northern erossed the said 50 acres and
was in operation as a railway.
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The Canadian Northern Railway had expropriated -

7.25 acres of the said 50 acres, and Beharriell’s title
_ to the 50 acres was less the property of the Canadian
Northern, reducing the title of the suppliant to 42.75
acres instead of 50 acres as alleged.

The lands of the suppliant are at Washago about
‘eleven miles from the Town of Orillia, and about 89
miles from Toronto.

- The suppliant alleges that for the purpose of a

Public Work of Canada, viz., the Trent Canal, His
Majesty on August 13, 1914, and by a further sub-

sequent expropriation, expropriated about 24 i-10

- acres of the 42.75 acres, thie property of the sup-
pliant, leaving him the owner of only ‘about 1834
4eTes.

became the owner of the said -lands there were
‘situate thereon valuable deposits of sand and clay

suitable for the manufacture of a very high elass of

brick-tile and analogous articles.’
His claim is that the parts of his lands so taken are

of such extent and so situate north with regard to-

the remainder thereof, and the remainder of his
lands are so affected by the works and operations

-The claim of the supphant is that at the time he

of the Trent Canal and the Canadian Northern Rail--. -
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way Co., as to render the same of no value for the
purposes of the suppliant. _

The suppliant’s claim is, that the value of the
lands to him at the time they were expropriated was
the sum of $300,000, and he claimed the sum of
$300,000, as damages and compensation.

At the opening of the case at the trial Counsel for
the suppliant asked for and obtained leave to amend
by reducing his claim to the sum of $100,000.

The Crown offered and still offers the sum of

. $30 per acre as full compensation for the lands ex-

propriated, and any damages, and Counsel for the
suppliant admit that this amount is ample compen-
sation if the claim for special damage is disallowed.

The suppliant had paid $10 per acre for the lands.

The trial of the petition was before me at Toronto
on January 15 and 16, 1917,
A considerable amount of evidence was adduced,

and written arguments were to be furnished.

Subsequently, and prior to any arguments being
filed the Crown pursuant to the provisions of the
statute in that behalf abandoned certain portions of
land previously expropriated.

It should be stated that owing to the eonstruction
of the Trent Canal it became necessary to divert the
line of the Canadian Northern Railway, and for this
purpose 3.73 additional acres of the property owned
by the suppliant were expropriated by the Crown.

The effect of this abandonment by the Crown was
to entirely change the nature of the claim put for-
ward by the suppliant in his original pleadings and
of the evidence adduced at the trial.

The Crown made an application for a new trial
based on allegations of surprise at the former trial
and other reasons, and after considering the facts
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alleged and taking into consideration the complete
change effected by the abandonment, an order was
made granting’ the application for a new trial, the
Crown paying the costs of the suppliant up to that
date between solicitor and client.
. After this abandonment the position of matters
was as follows: Out of the 42.75 acres owned by the
supphant 9.63 acres were exproprlated for the area
of the canal, and 3.73 acres for the new line of the

Canadian Northern Railway, in all 13.36 acres of the

42.75 acres, leaving the suppliant 29.39 acres.

The Crown is the legal owner of the former right
of way of the Canadian Northern Railway, and by
the amended statement of defence, and also through
counsel at the trial has offered to convey to the
suppliant in fee simple that portion of the lands

formerly owned by the Canadian Northern Railway

containing 5.91 acres which added to the 29.39 acres
of the suppliant, would increase his holding to 35.30

acres as against the 42.75 acres originally owned by

the suppliant, or in other words reducing his owner-
ship by 7.45 acres.

. I may mention that the land- taken for the canal
is to a very great extent swamp land not suitable

for the alleged purpose for which the suppliant

alleges the lands were adapted, viz., brick, efe.

In the amended reply of the suppliant filed after
the amended defence of the Crown, it is stated, as
follows: : - :

5, In the process of the manufacture of bI‘le

‘“tile and analogous articles which the suppliant pro-

‘“‘posed to carry on upon the said east half of said lot

‘‘gleven as alleged in the petition of right herein, the
‘‘sand and clay were to be used generally in the pro-
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ted

‘‘portions of about 92 per centum of sand to about 8
‘“per centum of clay, and the deposits of these
“‘materials on his said land were originally in nearly
‘‘these respective proportions.

6. There was no other available deposit of clay
‘‘suitable for the suppliant’s said purposes known to
“‘exist in Ontario up to the time of the first exprop-
“‘riation of the suppliant’s said lands or since and
““so much of the deposit of clay aforesaid.to wit:
““Area 90 per centum thereof was on lands still
‘‘retained by the respondents thus being lost to the
““suppliant that this loss to the suppliant of his sup-
“ply of clay makes it impossible to successfully
‘‘carry on the proposed enterprise.

““7. So great a quantity of the said deposit of
‘““sand has been lost to the suppliant by reason of
‘““the matters set out herein and in the petition of
““right aforesaid that there is not sufficient thereof
“remaining even after the said abandonment to
‘“Justify the expense of the construetion of the works
‘““which the suppliant proposed to place upon the
‘““said lot as the engaging in the suppliant’s pro-
‘‘posed enterprise.”’

I quote these paragraphs from the suppliant’s
amended reply as to my mind they are of consider-
able importance in considering the case presented
by himm. He has been represented through the case
by very able counsel who has been indefatigable in

" the labour bestowed upon the conduct of the case

and in the very exhaustive and able argument
furnished to me. The allegations are made after an
opportunity of considering the evidence adduced at

the first trial.
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At the first trial the case put- forward was that

-
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the materials were suitable for the manufacture of Bemstmzr

face brick of a very high quality requiring 92 per

centum of sand and 8 per centum of clay. On the
second trial the manufacture of tiles was introduced,
which would require about 80 per centum of clay.
The case came on before me at Toronto on Janu-
ary 14, 1919, and subsequent days, and subsequently
additional evidence was adduced at Ottawa. ,
. It was agreed by Counsel that all the evidence
adduced at the first- trial should be recewed as 1if
given at the second trial.
This mass of evidence and the voluminous argu-

ments of Counsel I have carefully considered and
analyzed.

It is impossible for me to set out in detail these

reasons and to pass comments on each exhibit

produced.

It must be borne in nnnd that there has been no.

established business carried on upon the premises
.in question. -

The evidence of supposed profits to be derlved
from the premises by the’ manufacture of brick, ete.,
is purely conjectural. S

Eviderice was tendered by the suppliant to show
what the value of the property might be to him if
he were able to manufacture the quantity of brick
estimated, and of the quality claimed by him, and
saleable f.0.b. at \Vashago at the enormous proﬁt
clalmed

Tt would not be difficult to procure numerous
investors such as Fckhardt to advance large sums

of money towards the formation of a company if

they were guaranteed the large profit claimed.
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In my opinion, however, after hearing all the
evidence and again carefully considering the same
the hopes of the petitioner are purely nebulous.

The Solicitor General in his argnment refrained
from accusing the petitioner of any intent to de-
fraud. He charitably characterized the petitioner
as being obsessed with his idea. This may be so.
I refrain from expressing any more unfavourable
view.

At the trial the petitioner claimed that there was
a sufficient quantity of sand and clay upon the
premises prior fo the expropriation to enable
him to produce from 245,000,000 to 250,000,000 bricks
sufficient to carry on the enterprise for a period of 35
years.

His contention is that for a million bricks 4000
cubic feet of clay would be required. If this were
so for 245,000,000 bricks there would be required
980,000 cubic feet of clay.

Dealing with the state of matters after the
amended defence of the Crown, and the offer to
convey the greater portion of the lands primarily
occupied by the Canadian Northern Railway, there
remains notwithstanding the allegation in the sup-
pliant’s amended reply ‘more than a sufficient
quantity of sand.

At the opening of the case Mr. Maclcay, Counsel
for the suppliant, stated as follows:

“‘The question which will arise now is this. The
“‘Crown will say we have abandoned to you a large
“part of the land on which are your materials. We
‘“‘will say, you have abandoned to us sufficient sand
¢or almost sufficient for our purposes.’
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As to the clay, at the trial Beharriell states that he
is left with only 300,000 cubic feet of clay.

Connor, a witness for the suppliant, places the
clay available now at 20,000 cubic yards, equal to
540,000 cubic feet, instead of 300,000 cubic.feet as

stated. by the supphant a supply sufficient for over
20 years.
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Connolly, a witness for the suppliant, pleces the

clay available at 580,000 cubic feet. -

John §. McLeod places the available clay at 34,000

“eubic yards of clay amounting to 918 000 cubic feet

of clay.

I am of opinion that the evidence of Mr. Hice
- should be accepted. He is a gentleman of very high
standing and of great experience, and his statement
that there is no peculiar value in the particular
clay from these premises is, I think, correct. -

Beharriell, the suppliant, in his evidence at the
first trial, was questioned as follows:

‘“His Lorpsarr—Did you send'samplesef the sand j

““to Toledo?——A I did, sir.

“Q. Did you send samples of the sand alone?—
““A. I made shlpments of sand and clay.

“Q. hid you send shlpments of sand alone?—A
“I may have done that. It is a long time ago. I

‘‘can scarcely remember that. I have some bills of

“ladmg here.

“Q. I would like to know if you can remember
‘““whether you sent these shipments of sand alone
‘Without the rock and clay or whether you always

‘‘sent samples of sand rock and clay together.—A.

““I did not send clay, there was so little requlred but
‘I have sent sand alone
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If there were any peculiar merit in the clay as the
suppliant contends, at the enormous profits he hopes
to realize, he has enough clay to realize a fortune
and if short could always supplement it.

Of sand he has abundance. In addition to the
statement of Counsel to which I have referred I
quote from the suppliant’s evidence:

“‘Q. Then you have an abundance of sand —A.
“‘ A fair amount of sand.

“@. More than you will ever use in a number of
‘“lives to come?—A. You are quite right.”’

The contention of the suppliant that a mixture of
sand of 92 per centum with clay of 8 per centum-
would form a commercial brick is absolutely dis-
proved by the evidence. |

There would be no bond without the admixture of
other ingredients such as lime, ete.

This i1s demonstrated by the experiments of the-

- suppliant himself.

On the whole case:- I am of opinion that the sup-
pliant has failed entirely to prove that he has
suffered any injury to any feasible commercial
undertaking by him. _

The offer of the Crown is ample.

The suppliant must pay the costs of the action
subsequent to the filing of the amended defence of
the Crown. These costs should not include any of
the evidence or costs of the first trial. |

- The suppliant is entitled to a conveyance of the
lands offered by the Crown.

The quantity of land expropriated can no doubt be

arrived at by Counsel. Judgment accordingly.

Soliciter for plaintiff: W. C. Mackay, K. C.
_Solictor for respondent: F. G. Evans.
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Brrrise CoLuMBIA ADMIRALTY DisTRIOT.

- PATTERSON; CHANDLER axp STEPHEN

LIMITED,
! | PraNTIFF;
v: ) "’
THE “SENATOR JANSL‘N ??
DEI‘ENDANT.

a

Towage—Responsibility of tug—Negligence—Contributary negligence.

The tug “Senator Jansen”, with a scow in tow, lashed diagonally to
her port bow, was floating down Fraser River with the tide and
" while going through a drawbridge (85 feet in width) the scow.struck
a projecting boom stick, tearing off a stern plank., Scow and. cargo
were lost. The “Senator Jansen” was properly navigated.

Held—That the master of the “Senator J ansen”, being-thoroughly

- familiar with the situation, and the set of the tides and currents, and
knowing that these would inevitably bring his port side against the
bridge, creating a dangerous, if not a necessarily fatal situation, was

guilty of negligence in not lashing the tow to the starboard side and -

thus avoiding the possibility’ of accident.

2. Where, even if the scow in such a case had been wliolly. sound,
the direct consequences-of the accident could not have been avoided,
the fact of the scow being unseaworthy, will not constitute contribu-
tary negligence on her part, and will not relieve the tug of any
responsibility—for damage due to her own negllgence

THIS is an aetion by the plaintiﬁs, ownei's of thé

tow, to recover from the defendant the-value of the
scow and cargo, alleged to have been lost by reason
of the negligence of the master and crew of the tug
defendant; (1) because she was unskillfully navigat-
ed—and (2) because she took the risk of lashing the

tow to her port side, when the other side would have -

offered no risks whatever. .

The case was heard at Vancouver, on June 21
and 22, 1919,
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. The facts of the case are stated in the reasons for
Judgment. .

W. E. Burns, and H. B. Robinson, for plaintiff.

C. B. Macneill, K.C., for defendant.

MarTiw, L. J. A. (August 22, 1919), delivered
judgment.

In this action the plaintiff company sues to re-
cover the value of a scow, $2,000, and the loss of
certain granite blocks laden thereon, and the cost of

. salving other blocks from the bed of the Fraser

River. The claim arises out of the fact that on July
9, 1918, about 6.30 p.m., the said scow, laden with 225
tons of granite blocks, was being taken by the stern
wheel steam tug ‘‘Senator Jansen’’ (reg. tons 93.27;
length 125 ft.; R. B. Tipping, Master), through the
north passage of the drawbridge across the Fraser
River, connecting the City of Westminster with
Lulu Island, and in so doing the scow, (length
66 ft. 8 in., width 26 ft., depth 6-7 ft.) which was

* -lashed diagonally across the port bow of the tug,

struck a corner boom stick of the west approach to
the drawbridge and one of her stern planks was
knocked out, which caused her to quickly filll with
water and take such a list that the cargo slid over-
board and the scow was with some diffieulty beached,
and eventually became a total loss.

The said northern passage of the drawbridge is
85 ft. in width and there was formerly along the
whole of the south side of it a permanent approach
structure. of piles with planks, along which tugs
with secows would slide with the drift of the tide,
which method of going through the passage in the

~state of tide in question, 215 to 3 knots, is-clearly
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open to no objection and no fa.ult could be found

with that course in ordinary circumstances. It ap-

pears, however, that at some time in the month pre-
ceding the accident, the downstream, i.e., western
portion of the said approach had been carried away
and a temporary arrangement provided of four

boom sticks and three groups of piles as shown,

Ex. 10, which gives a fair representation of the

- gituation. Of these boom sticks only two need be

considered, one of them—the long sheer-boom
marked ‘“A’’ on Ex. 10 being 40 to 50 ft. long and
running out to the pile marked ‘‘X’’ and a shorter
one marked ‘‘B’’ fastened to the end of ‘A’ and
connecting at an angle with the second.group of
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piles at the apex of the boom structure. This short
corner boom ‘‘B’’ which the brldge-keeper describ-

ed as being from 14 to 16 ft. long and about the

“thickness of a telephone pole, (though the defend-
ant’s witness, the tug-master, deseribed it as
heéavier), projected out an appreciable distance be-
yond the line of sheer-boom ‘“A’; as well shown on
Ex. 10, and the effect of this was that when the
scow, after seraping along the sheer boom, came to
the projecting corner boom, the end of it, (which the
master of the tug described as being square) struck
a stern plank (which I have reason-to doubt was a
sound one) in the scow at its spiked end and knock-
ed it out, causing the scow to quickly fill as afore-
said.

Two grounds of complaint are set forward against
the tug; the first being that she was badly navigated,
but in the true sense of that expression I have no
difficulty in finding that such was not the case, for
no fault can be found in the matter in which she ap-
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proached the bridge or took advantage of the tide to
stop her engines and drift through the passage, and
in ordinary circumstances all would have gone well.

. But the second ground of complaint is that it was

negligent, in the ecircumstances of the projecting
corner boom stick and set of the tide thereupon, for
the master to have gone through the passage with
the scow on the port bow of the tug which was next
to that corner boom which, it is submitted, obvious-
ly created a dangerous situation. It is clear from
the evidence of the defence that at the season of the
year, with freshets, tugs drifting as here with said -
tide would expect to hit the sheer-boom, and also that
since the solid approach had been broken the tide

" sets more strongly ftowards and under the boom

sticks; the tug’s master says he knows the locality
very well, having taken scows through it( the bridge)
“‘a couple of hundred times,’”’ and he knew of the
change since the damage to the approach ‘‘sometime
before that’’ and, ‘‘weeks anyway’’ (as he expresses
it), and the position of the temporary booms at the
time as set out in Ex. 10, so he wasg, as he admits,
“‘quite familiar’’ with the situation and the boom
sticks, and their being fastenéd together by a five-
eighths wire.

He thus describes the accident :—

““A. As I was passing through, the corner of the
‘‘scow hooked on to his boom stick that was stick-
““ing out there.

““Q. Now which boom stick. Look at Exhibit 10,
‘‘that photograph, and state which boom stick?
““A. That there one. .

““Q. That is the one marked B? A. Yes.
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Q. Well, what part of the scow? :A. This point
“‘there.
Q. Yes. What part of the scow hit the end of
“‘that boom stick? A. The side of her touched it and
. ““went along it as she got to the stern of it, and she
““pulled a plank out of the stern, to the boom stick
“‘B. which did the damage.
Q. Have you looked at it since? A. Yes.
“‘Q. What kind of end is there on it? A. Square
““end, cut off square. |
“Q. Cut off square? A. Yes
“Q. It is not tapered like? A. No.
““Q. Like ordinary piles? A. No.”
~ And again:— ~
““Q. This boom stick that is marked B always
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_ *““stuck ont like that, did it? A. Sometimes 1t did and -

‘‘sometimes it didn’t.
“Q. You knew that? A. Yes.

¢“So that you knew that sometimes—at some times -

“‘the end of the boom stick was sticking out like

“‘that? A. Yes. _
“‘Q. Sometimes not much, I suppose, all depending
. “‘upon the current? A. Depend'mg upon the way
““‘the current hit it.
“Q. Dependent on what? Speak up. Al Depend—
“‘ing the way the current hit it. -
“Q. It might change one way or the other? A.
““Yes.
““Q. But at any rate you knew it was quite possible

‘‘and probable for that to be out like that? ‘A. Yes.””

And

- ¢Q. You could see the‘bodm stick perfectly plain

‘‘could you not? A. Yes.
“Q.Yousawit? A, Yes sir.



110

1919

S

PATTERSON,
CHANDLER AND

StEPHEN, LTD. ¢

v.
THE “SENATOR
Jansen.”

Reasons for

Judgment.

EXCHEQUER COURT REPORTS. [VOL. XIX,

“‘Q. Saw how it projected out? A. Well, I couldn’t
‘“say that it just projected out then. The current
‘might have dragged it out.

“Q. Well, but you saw at the time? A. Yes.

““Q. How it.projected out? A. Yes, it projected
‘“‘out.

““Q. Did it not strlke you at all that if you struck
‘it on edge it might do you some damage? A. Well,
‘“it might have struck me that way, but I couldn’t
“‘very well help touching it.

““Q. You couldn’t very well help touching it? A.
“‘Not very well, no, the tide pulls that way.

“Q. And what happened, take this as the stern
‘‘board, what happened as I understand you is that
‘‘that boom stick B hit that just about there? A.
“‘Yes sir.

“Q. Just where it was nalled on or spiked on to
‘‘the sides? A. Yes.

““Q. And the whole weight of the scow and its
‘“cargo and that boat was centred or concentrated
‘‘at that point? A. Yes.”’

He thus describes the corner boom stick B:—

“‘Q. Yes, but that is a small pile,—a small boom
“‘stick. A.I don’t know it is so small, 1t 18 anywhere
““between—

““Q. Well, the evidence is to that effect. A. Well,
““I say it is anywhere between 16 and 22 inches.

“Q. In depth? A. Yes.

“Q. Do you swear to that? A. Yes.

““Q. Did you measure it? A. No, I never measur-
‘““ed it, but I seen it was floating there, it was float-
““ing 8 inches out of the water at that time, and
‘‘there would be over half of it in the water, that
‘‘would make it 16 inches, then you have got to al-
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“‘low for what you lose—the balance that_was in the
‘‘water, would be about 22 inches.
“Q. Well, the evidence here, by Gregory, I think
T ““it was, that it was a small boom stick. A. Well—
Q. About like a teleplione pole? A. Yes, well a
‘‘telephone pole wouldn’t hold nothing there. - '

“Q Well, but that is the evidence. "A. Yes, but I

‘seen—
“‘Q.- And the only reason you Would have for
‘““denying that would be your inference. He has
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““sworn it. A. I have seen it, seen the end of it

“‘where it was swung in, and I figured it was alto-
‘‘gether betWween 16 to 22 inches. '
““Q. 16 to 22 inches? A. Yes.

“Q. Half of it is above the water? A. No, not half

‘“of 1t is above the water.

“Q. Well, how much was above the water? A‘

“Well, it is Just according to how much it was
‘“‘waterlogged. It might have been three inches.

““Q. Well T mean at the time you saw it. A. Well, .

““ about 'six inches.”’

And he admits that he knew of the opening be-
tween the ends of the two boom sticks and gives that

as a reason why a fender could not have been used

to protect the scow from contact with the projécting
stick B. So it really comes to this, that from his own
evidence the master of the tug knew of the set of the
tide which would inevitably bring the scow against
the corner of the boom stick obviously. creating a
situation of danger, because though he might be
fortunate enough to slide by yet the probability of
a contact between the end of it and the end of a
plank in the scow could not prudently be left out of
consideration, despite which he continued on -his
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course thereby courting danger which might easily
have been avoided by the simple expedient of lash-
ing the scow to the other, starboard, side away from
the boom where it would be in a perfectly safe posi-

tion. I am quite unable to see, after a lengthy and

careful consideration of the whole matter, how the
master can be exonerated from a lack of that degree
of negligence which should be used by a reasonably
prudent man. I find it indeed, difficult to account
for his conduct which, the more one considers the
case, appears to be rash. A number of authorities
were cited, all of which I have carefully examined,
and many others, and these which are of most ser-
vice are the federal decisions in similar cases in the
United States, where the general circumstances of
navigation of this class more closely approach those
in our country than do those in England. I shall
only refer to a few of them which are in point. Thus,
in The T. J. Schuyler v. The Isaac H. Tillyer,* it 1s
said, at p. 478:— )

““While the tug did not stipulate for the absolute
‘‘safety of the schooner, yet she was bound to meet
“‘such requirements of her service as would enable
“‘her to render it with safety to the schooner. She
“‘must know the depth of the water in the channel;
‘“‘the obstructions which exist in it, the state of the
‘“‘tides; the proper time of entering upon her ser-
‘‘vice; and, generally, all conditions which are es-
‘‘sential to the safe performance of her undertaking.
“‘If she failed in any of these requirements, or in the
‘‘exercise of adequate skill or care, she is justly sub-
“‘ject to an imputation of negligence. Was the tug
¢‘derelict in any of these respects? She might have

1 (1889), 41 Fed. Rep. 477
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“started when the tide was at a higher stage than it

‘““was when she began her movement up ‘the river,
‘‘and thus, with deeper water, have insured the saf-
‘‘ety of her tow. When she approached the pier of
““the bridge she might and rightly ought to have kept
¢‘further away from it, for which there was ample
‘““room, and thus have avoided the risk of collision
“‘with it, or with the obstruction under the surface
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‘ “of the water.”” And in the Weste'rly, at p. 940, it

¢4ig said:

““The tug had the burden of excusing' the failure in -

“‘performance of her undertaking to tow the canal
‘““boat safely through a presumakly safe and well-
‘“‘marked chanmel: Boston, Cape Cod, etec., Co. v.

“Staples,-ete., Co.? It would be a sufficient excuse

“‘if the grounding was in fact caused by an obstruc-

“tion in the channel over which there was not water

‘““enough for the canal boat, because her master
‘“‘would have been justified in believing that no such
“‘obstruction was to be found there, but it was for

““the tug to show the existence of such an obstruc-

‘‘tion, and therefore to show that she had the canal
‘““boat in the middle .of the dredged channel when
‘‘she grounded, and not outside of it or on its edge.”’

And in the Lake Drummond Canal Co. v. John L.
Roper Lumber Co.* a very similar case to this, re-

specting a vessel attach.ed'to a tug and passing aleng " -

the side of a'lock and a projecting snetg, the Court
said, at p. 799:

‘It should be remembered, as we have stated,' that

“‘the captain of the tug saw, or could have seen, that

1 (1918), 249 Fed. Rep. 938, ‘
2 (1917), 246 Fed. Rep. 549, 652, C. C. A."
- 3 (1918), 252. Fed. Rep. 796.
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‘“the gate had not fully entered the recessprepared

““for it, but that it was jutting out, so as to obstruct
‘‘the passage intended for vessels entering the lock.
‘““With this projection staring him in the face, the
‘‘captain of the tug did not take the precaution to
‘‘stop his engines until after the barge had come in
“‘violent contact with the gate.’’

And on the question of presumption, in the ease of
the Allegheny* it was said, at p. 8:

“‘This collision could not have occurred without
‘“the fault of some one, and, the lighters being with-
‘‘out fault, it follows the fault is presumptively that
““of the tug, which was in exclusive control, unless
‘‘she has shown the collision was the result of in-
““evitable accident, or was caused by some agency

~ ‘““other than the tug or tow. The W. G. Mason,” and

‘“cases there cited.’’ -

Applying the foregoing principles to the facts be-
fore me I can only come to the conclusion that a case
of negligence has been established against the tug

. and therefore the plaintiff is entitled to judgment.

From the evidence so far adduced on damages, the
fair value of the scow would, T think, be $2,000, and
the cost of the missing granite and of salving the
balance could well be allowed at the sum claimed—
$703.75, making a total of $2,703.75, and there is no
reason why interest should not be charged from the
date of damage at the legal rate, but bearing in mind
that it is the established practice of this Court to
refer questions of damage to the Registrar, assisted
by merchants if necessary, I should be prepared to
adopt that course if the defendants wish it, because,

- 1(1918), 252 Fed. Rep. 6.
2 (1905), 142 Fed. Rep. 915, 74 C. C. A. 83.
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relying upon that practice, they may have wished to
produce more evidence of the amount of loss than
was given before me, although their counsel did not
so state. They will be given, therefore, one week
within which to apply for a reference if desired.

A question.arose as to the unseaworthiness of the
scow, but I am satisfied that she was in a fair con-
dition to perform the work undertaken, though it is
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mnot strictly necessary to pass upon this point be- .

cause even if she had been wholly sound the direct

consequences of the knocked-off plank could not

have been avoided. | '
Judgment accordingly.
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ArpeaL FroM QUEBEC ADMIBRALTY DISTRICT
(MoONTREAL).

BETWEEN

CANADIAN VICKERS COMPANY, LIMITED,
(PLAINTIFF) APPELLANT;

AND

THE SHIP ‘“SUSQUEHANNA?”’,
(DerFENDANT) RESPONDENT.

Admiralty low — Shipping — Quanium meruit — Overheed charges—
Contractor's profits — Cost of construction — Witnesses — Credi-
bility. ~

The plaintiffs were owners of marine construction works and ship
yards and had large capital invested and had large contracts on
hand from the Government for the construction of drifters and
trawlers for war purposes. The work in question was accepted by
the plaintiff only after pressing and urgent request from the defend-
ant, whatever the cost might be, as emergency work and to oblige
him, in order that the ship might get out of the river before the close
of the navigation. Plaintiffs were obliged to take men off other work
and went behind on Government contracts.

Held (varying judgment of the Local Judge in Admiralty) that
under all the circumstances of the case, and considering the abnormal
state of business and the advanced prices prevailing during the war,
90 per cent. of the cost of labour, as an overhead charge, plus 10 per
cent, on the total cost as contractors’ profits, were fair and reason-
able items to be added to the actual cost of labour and materials,
in arriving at the valuation of the work done by plaintiff.

2. That “Cost of Construction” includes, besides actuwal cost of
labour and materials, an allowance for overhead expenses, and a
profit on the capital employed in producing an article or doing a
piece of work.

8. That where the trial Judge did not hear or see the witnesses,
an appellant Court is as competent to appreciate the facts and
estimate the credibility of the evidence as the Court of first instance.

APPEAL from the decision of the Honourable Mr.

Justice Maclennan, L. J.- A. at Montreal, Quebec
Admiralty Distriet.t
1t Reported. 18 Can. Ex. C. R. 210, 44 D. L. R. 716.
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The action quantum merwit, was taken by plain-
tiffs to recover from defendant the sum of $52,983.34
for work done in repairing the S.S. ‘‘Susquehanna.”’
The defendant admitted its liability but claimed that
the amount asked was excessive and that too much
was charged for overhead expenses and offered the
‘'sum of $35,000 in full settlement.

On December 4, 1917, the case was referred to the
Deputy District Registrar, who heard the witnesses
and their counsel and on Octobér 5, 1918 filed hlS
report allowing plaintiffs’ claim in full. .

The case was then heard by the Honourable Mr.
- Justice Maclennan, at Montreal, on a motion of de-
fendant to vary the report of the Deputy District
Registrar, and on November 23, 1918, the said J udge
_ delivered judgment declaring the offer and tender of

$35,000 sufficient and condemnmg the defendant to
pay this amount. :

Appeal was then_ taken from this judgment to this

Court sitting in appeal and the appeal was heard at
Montreal before the Honourable Mr. Justice
Audette, on May 20, 1919, '

F. H. Markey, K.C. for appellant,
A. R. Holden, K.C. for respondent.

The facts are étated in the reasons for judgment
of the Honourable Mr. Justicé -Audette

A.UDETTE, J. (September 20, 1919) delivered Judg-
ment.

This is an appeal from .the 'judgment "of the
- Deputy Local Judgg_of the Quebec:,Adg;jralty Dis-
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trict, sitting at Montreal, pronounced on November
23, 1918. '

The facts concerning the case having already been
set forth in the judgment below, it will be sufficient,
for the understanding of the matter in controversy,
to state briefly that the ‘‘Susquehanna,’’ on account
of her size, having been cut in two sections at Buf-
falo, N.Y., with the object of taking her down the St.
Lawrence through the Canal, the owners of the ves-
sel approached the plaintiff company, at Montreal,
to repair and join her together.

The plaintiff company was at that time overload-
ed with work at their shipyard, and the negotiation
for the repairs, leading to the present suit, origin-
ated in the following manner, there being no contract
for the same. These negotiations were carried on
by Mr. Auditore, on behalf of the vessel, and Mr.
Miller on behalf of the company. The former was
not heard as a witness, but Mr. Miller was, and I
see no reason to question the reliability of his evi-
dence, as was done below. Moreover, it must be
said here that the learned trial Judge who pro-
nounced below, was absolutely in no better position
than I am to estimate the credibility of the evidence,
because it was taken before the Registrar, and the
learned Judge did not have the advantage of seeing
the witnesses and in this way have an opportunity of

. determining the weight to be attached to the evi-

dence by their demeanour while under his personal
observation.

Now Mr. Miller says that, after the exchange of
correspondence, Mr. Auditore, in July, 1917, came
to his office and asked that the company should dock
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the two portions of his vessel, and he then quoted a
, price for joining the vessel together, but exclusive of
all other work. He further stated that this could
only be done provided the dock was not required for
other important work, such as repairs to transports
or repairs to ocean-going freighters, equivalent to
freighters, practically ships over which the Gov-
ernment had control. Mr. Auditore understood this
-and brought his ship to Montreal, and when she ar-

rived the dock was occupied by -the S.3. ‘‘Singa-.

pore,’”’ a large ocean freighter. The consequence

was he could not dock his vessel, and then Mr.’

Auditore said: ‘““What can I do? Can you carry out
“‘the other work, such as engine room repairs, and

““deck repairs and miscellaneous work, such as he

‘‘had a list prepared. We declined. We not“only
‘“‘declined several times, but declined in'writing.
“(p. 7). We declined and T said we could not under-
‘‘take the work, owing to scarcity of men and so on.
““Mr. Auditore begged us to do something for him
““to get his ship out of the river before the close of
“navigation. 1 then called up Quebec—the dry-
‘‘dock yand endeavored to get them to undertake the

““work and finally they succeeded, and the ship was

“‘docked at Quebec to be joined together. ... . Be-
‘‘fore she left our works for Quebec, and before we
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‘‘undertook any work on her at all Mr. Auditore met

““ime at the Grand Trunk Station in Montreal and we
‘‘met Mr. French, Chief Surveyor of Lloyds Regis-
*‘ter in New York, and Mr. Auditore explained to Mr

“French we had refused to do any work on the ship
 “‘on aceount of the scarmty of men, and Mr. French
“‘said: ‘Mr. Miller, look- -here, you have to do some-
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‘““thing to help him out. He has had one trouble
‘‘after another with this ship. Here he is in Mont-
““real with every likelihood of his ship being frozen
‘‘up for the winter.” I told Mr. French I would look
‘““into the matter and I told Mr. Auditore I would let
‘‘him know in a day or two what I could do, and the
“‘result of all these pourparlers was the letter, Ex-
“‘hibit P. 1, which reads as follows: |

July 12, 1917.
“Frank Auditore, Esq.,
‘““Windsor Hotel,
““Montreal, Que.

““Dear Mr. Auditore:
“Mr. Cameron has been thoroughly through the

. “‘*Susquehanna’ and finds it absolutely impossible,

‘‘in the incomplete state in which the various items
“‘are, to figure a definite price. He estimates, and
“‘judging by the description, I think he is correct,
““‘that this work will cost in the vicinity of $35,000,
“‘apart from joining together.

‘““We are prepared to quote you a firm price for
“‘joining together of $22,000, including dock dues,
“‘but not including any repairs to damage done in
‘‘coming through the canal.

““We would, however, much prefer that you take
““the ship to New York for completion, as I am fully
¢ confident that, notwithstanding the condition of the
““yards in New York, you are more likely to get a
¢‘quicker job from your friend Mr. Todd than from
‘‘us, as we cannot possibly afford to draw a large
““number of men off present work.
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““We will be glad to let you know as soon as we

‘‘agcertain the extent of the damage to the ‘Singa-

‘‘pore’ when your ship can get on the dock.’

““T am sorry we cannot quote you a firm price, but

““you will understand the conditions. .
“Yours falthfully,
(Sgd) B. L. Mr.rzr.””

Now this letter shows the works were aecepted
under pressure and to oblige the defendant, as the

company could not possibly afford to draw a large’
number of men off present work, and lest too much

importance is attached to these figures of $35,000,
which were afterwards offered in settlement by the
defendant, it is, in fairness, well to bear in mind that
while that estimate is made with the qualification
that ‘““Mr. Cameron has been thoroughly through
‘““the ‘Susquehanna’ and finds it absolutely impos-
‘““sible, in the incomplete state in whiech the
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arm—

““various items are, to figure a definite price,’’ and
with the further hereinafter mentioned statement

about the number of items covered at the time.

Mr. Miller at p. 104 of his ev1dence adds ““that Mr.

“‘ Auditore, at that time, said: ‘Mr. Miller, for good-

“‘ness sake put your men on, and go on with the
“‘work. I don’t care what it costs, but get my ship
“‘out of the river before the river freezes.’’’. The

work was done and the ship taken down to Quebec .

to be put together.

Then at pp. 98 and 99, of the evidence, Mr. Miller
says that when this estimate of $35,000 was made,
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as above mentioned, the list of the repairs only con-
tained 65 items,—plus about 7 or 8 more on which
work was not done—the actual numbers completed
being sixty-five on the first list, to which in August
were added 122 more items of repairs making this
figure of $35,000, obviously inadequate.

Captain Barlow in the course of the work also
signed three emergency orders (p. 220 and 221) for
extras of the list on hand at the works.

The number of men employed on these repairs
from July 9 to August 14, as shown in Exhibit R. 4,
was 2 on the first day, increasing during the first
week to 73, the second week to 200, the third week to
the highest total, of 271, and subsequently dropping
to 82 on the last day. '

A number of men were taken off from some other
important works in the yard, the construction of
which involved $1,000,000, and as a result the plain-

| tiffs went behind on their contraects for Drifters and

Trawlers, and Mr. Miller further contends that
every repair in the yard was interfered with by
vielding to the defendant and accepting his work
under pressure. '

The only question now to be determined, the de-
fendants having aceepted and taken over the works,
is what is the fair and reasonable value, the market
value, so to speak of the said works under the cir- .
cumstances. The defendant having accepted and
taken over the works, stands in the position of a per-
son who employs another to do work for him with-
out any agreement as to his compensation, and in
such a case the law implies a promise from the em-
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ployer to the workman that he will pay him for his
services as much as he may deserve or merlt——
qucmtum meruil.

‘What can be done in the absence of actual evi-
dence of the fair cost and value of each item of work
mentioned in this famous statement of these 65 plus
122 items? Under such mrcumstanees nothing else
is left but to take the figures given—which have not
been controverted by any evidence, with respect' to
labour and material,—and consider whether . the
overhead and profit charges are right and fair.
The defendants admit liability for the work dome,
and materials supplied, but contest the amount
~claimed. S

The defendants have feaﬂy thrown themselvés at
the merey of the plaintiffs with the object of having
their work done promptly to enable them to get out
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of the St. Lawrence before the freezing of the river, - -
and carry on the proﬁtable business of freighting .

during the war. And the plaintiffs would probably
do that work in much less time than any other firm.

No price being mentioned; the builder is entitled to.

the fair and réasonable value of his work, and the
materials supplied.

- ‘‘Such reasonable price must include payment for

‘“skill, supervision and services of contractor him-:

“‘gelf.”” Hudson, 4th Ed. 476.

The amount claimed by the plaintiffs is the sum of
$53,190.00, and the account rendered, filed as Ex-
hibit p. 2, reads, as follows:
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2818 ““Naval Construction Works,
ey ¢‘Maisonneuve,
Ltp,
v, ‘‘Montreal, P. Q Deec. 3, 1917.
S8.S. “'SusqQue-

mavna” My, Frank Auditore,
omont. ‘44 Sackett Street,
‘‘Brooklyn, N.Y.,

‘‘Bought of Canadian Vickers Limited.

“To joining together S.S. ‘‘Susquehanna’’ as per
‘“‘statement attached:
‘‘Material from stock $5,517.57
‘‘Material purchased.  829.98 6,347.55

‘“‘Handling charges' 5

“ per cent. ........ 317.88 6,665.43
““Labour ........... 14,905.73
“‘Overhead factor 90
¢ per cent. on labour 13,415.16
28,320.89
, 34,986.32
‘‘Profit, ete. ..... - . 16,554.89
51,541.21

““Tug services .as per

¢ copy invoices at-
“ tached ...... Ry 2,000.00

‘  $53.541.21

The items with respect to the material, handling
charges and labour, while not admitted are not con-
tested. The contestation cenfres on the two items
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~of overhead factor at 90 per cent. on’ labour and the
rate of profit.

The defendant, as we have seen, was very-anxious
‘to get the work done as expeditiously as possible,
with the object of using his vessel, the freight rates
being then very high on account of the war—and
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on the other hand, the cost of ship building and re-

pairs had again, on account of the war, increased .

to abnormal figures.

I think-I may state that both partles Wlﬂ agree .

‘as to the principle that both overhead and profit

charges ‘are properly allowable in such a case as
this; and that controversy arises only as to the re-

spective rates of such charges. The percentage
of overhead made in this case refers to works of the
yard outside of the floating dock, and the shell shop
operations. It is the percentage that overhead bears
to productive labour. Having said so much it be-
comes unnecessary to go into the question of “‘over-

head’’ beyond saying that ‘‘overhead’” is part of -

the actual costs (Evd. p. 233). ‘‘Overhead’’ takes
care of the general expenses of the business, not
coming under the head of material and labour, but

such expenses. as cannot be charged up to any one-

job, and have to be apportioned over the whole busi-
ness of the firm. So that ‘‘overhead,”’ if properly
ascertained, is just as much actual costs as the other
~ items. :

Mr. Fawcett, in his “Ma'nual on Polztwal Econ-
omy,”” lays down that: ““The term ‘cost of produc-
“‘tion,’ includes not simply the cost of material and

“the wages of labour, but also the ordinary proﬁt .

“‘upon the capital employed in producmg the par-

‘‘ticular eommodity.’’
1 8th Edition, p. 351."
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After taking into consideration all the circum-
stances of the case, the abnormal state of the busi-
ness during the war followed by advanced prices,
and moreover weighing the conflicting evidence upon
the subject—inclusive of the view cited from the
authorities,~—to the list of which I might add ‘‘Cost
of Accounting,”’ Nicholson & Rohrback,—I have
come to the conclusion not to interfere with the
overhead charge. It i1s of common and general
knowledge that during the war the Government of
Canada entered into contracts allowing over 90 per
cent. on overhead charges, but with only 10 per cent.
profit.

Coming to the question of profit, I must say I am
entirely at variance with any conception that could,
under the present circumstances, justify a profit of
47 3-10 per cent. as charged. What reason is there
to depart from the usual rate of profit under con-

- tractual works, I fail to see. Some evidence upon

this question is furnished by witnesses who have no
1dea, as appears upon the face of their testimony—
of our Canadian climatic conditions, if it has any
bearing upon the question.

‘‘Although the average profits realized in dif-
“‘ferent trades may greatly and permanently differ,
‘““yet there is a certain rate of profit belonging to
‘‘each trade. Such a rate indicates a point of

““equilibrium about which the average profits of the

‘““trade may be considered to oscillate. And the
‘“‘competition of capital is an agency which is ever
‘‘at work to restore the average rate of profit to the
“‘position of equilibrium whenever disturbed from
““it.””  Fawcett,—Manual of Political Economy, p.
349.
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would be between 10 per cent. and 15 per cent., but =~ GEanix

in view of the large overhead charges allowed, I . s::‘?;ﬁ;ﬁ-

have come to the conclusion that 10 per cent. will — masni

reasonably and justly compensate the plaintiff. Boastns fur
The item of $2,000 for towage is a dlsbursement' )

made by the plaintiff at the request of the defendant,

and should be allowed in full. '

The plaintiff is therefore entitled to recover from
the defendant the sum of $40 484, 95 arrlved at in
the followmg manner:

“‘Material from stock .. $ 5,517.57 .
‘“Material purchased ...  829.98 = 6,347.55

'A good normal profit under the circumstances - 1%1%

““Handling charges 5 per
¢“ cent. (Dubitante, but’

“ de minimis) ...... ... 81788
“Labour .............. $14,905.73 - |
“‘Overhead factor 90 per : L
‘“ cent. on labour .... 1341516 = 28,320.89 |
T S $34,086.32
‘10 per cent. profit ..... - 3,498.63
“ D | $38,48495 .
““Tug services .......... o : 2,000.00
“ oo S $4o,484_.95 |

The appeal 18 allowed with all costs.
Solicitors for pla1nt1ff Markes Y Skmner cmd
-Hyde . )

‘Solicitors for respondent: M eredz’tk, H olden,
Hague, Shaughnessy and Heward.

-
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Britisa CoLumBIA ApMIRALTY DISTRIOT

OLAYOQUOT SOUND CANNING COMPANY,
| LIMITED, et al, '

PLAINTIFFS;
- v. .
S.8. “PRINCESS ADELAIDE,”’
DEFEN}_)ANT.

Towage—‘-Arpisrehended risk of danger—Nature of services.

On October 18, 1918, in the afternoon, the “Princess Adelaide”
ran aground on a reef on her trip from Vancouver to Victeria. in
a dense fog. There were on board 310 passengers besides mail and
baggage. She was listing considerably to starboard with danger of
gliding off and had wired for help, including the salvage steamer
“Tees”, There is always danger at this place of an unfavourable
wind springing up. The “Iskum” with little danger to herself agreed
to and did transfer all passengers, mail and baggage to a sister
ship which had been called to the place of the accident,

Held.—1. That where there is apprehension of risk, or danger,
to the ship, though no immediate risk or danger, the services volun-
tarily rendered such ship are in the nature of salvage services.

2. That though danger to the salving vessel i3 an ingredient of
such services, it is not always necessarily present, and is not es-
sential. “The Andrew Kelly” v. “The Commodere”, (1919), p. 70,
ante referred to, (48 D. L. R. 213).

3. That the degree of danger to life and property of the salvors
and the greater or lesser number of ingredients of ‘salvage services
found to be present are elements to be considered in arriving at the
measure of compensation.

THIS is an action for salvage services rendered by
plaintiffs’ schooner “‘Iskum’’ to the defendant. The
case was tried before the Honourable Mr. Justice
Martin at Viectoria, B.C., on June 25, 1919.

-The facts of the case are stated in the reasons for
judgment delivered by trial Judge.

H. Beckwith, K.C., for plaintiffs.

James K. McMullen, K.C., for defendant.
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“Marriy, L. J. A., (August 21, 1919) delivered .

judgment. B , S

'This is 'ant action fof alleged salvage sefv_icés
rendered by the plaintiffs’ auxiliary gasoline
schooner ¢‘Iskum?”’ (registered tons 42.44; length

68 ft., 6 inches) to the defendant ‘ship “Prlncess'-

Adelalde” (registered tons 1,910; length 290 ft.) on

October 13, 1918, at the northern entrance to Active.
Pass, where the ‘‘Princess Adelaide’”’ had run

aground on a reef near the lighthouse at Georgina
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point in a dense fog. For the purpose of this case
the fair value of the "‘Iskum’’ may be taken to be |
$17,000 and her cargo of salmon cans $1,130; and

of the “‘Princess Adelaide,’” $360,000. - The services

rendered consisting in transferring 310 passengers
and their baggage and 61 hags of mail from the
“Princess Adelaide,’’ when aground, to the steamer,

*‘Princess ‘Alice’’ during the fog. The ‘‘Iskum,”’
like the ‘¢ Adelaide,”” on her way from Vaneouver . -

to Victoria, sighted the ‘‘ Adelaide’’ about 3.20 p.m.

slightly. on her port bow in the fog-and went on into-

the.Pass to determine her position and then returned
to her in about half an hour, at which time it was
arranged between the masters of the two vessels
that the ‘‘Iskum’’ was to transfer the passengers,
baggage .and mail to the ‘“Princess Alice,’” which

had been summoned by the following wireless from

the ‘“ Adelaide’s’’ master to hér owners at Vietoria:

““ Ashore at Georgina Point at top of hlgh .

water, 12 feet of water on main reef amid-
‘‘ships. TFuel oil tank leaking. Send boat for
‘‘passengers.’’

and was expected to. arrive in about a couple of

!

7
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2222 hours, depending upon the fog, and she did arrive

Crgvoouor  gahout five o’clock, and anchored out in the channel

gﬁf?r": about three cables from the ‘‘Adelaide.”” In the

S-i_f;f:};f_ﬁss interval the “Iskum’’ had come alongside the

Beasons for “ Adelaide’’ and was taking the baggage on board

when the ‘“Alice’’ arrived, and in the course of four

trips between the two vessels she transferred all

the passengers, baggage and mail as aforesaid, to

the ‘“Alice,’’ and left for Victoria at 7.30 p.m. The

“Iskum’s’’ master, S. B. Wells, says that during

the operation of transferring the baggage, which

came first, he could see two vessels, but when it

came to the passengers the fog was so thick that he

could only see the vessels occasionally and never

clearly, and in this he is confirmed by his mate,

Larsen, while the master of the ‘‘Adelaide,”” R. B.

Hunter, says that he saw the ‘‘Alice’’ during the

whole of that time. I have mo reason to believe

there is here any intentional misstatement, but I

think the difference in view may be explained from .

the very much greater height of the bridge of the

¢ Adelaide,’”” from which objects might be more

clearly seen than from the lower elevation of the
“‘Iskum.”’

'~ The position and condition of the ‘‘Adelaide,’’
and state of weather and tide, as they appeared to
her master on the day of the ““‘Iskum’s’’ services
may best be gathered from the following wireless
messages he sent that day to her owners :—

1. ¢¢310 passengers. No small steamers. Will have
‘‘to transfer with boats large amounts of baggage.
““When will Tees be up? Fuel all spoiled, only one
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‘‘tank, which won’t last long. Weather calm, thlck

“fog. When will ‘Alice’ arrive? - .
: : ‘‘Huxter.”’

- (The Tees was a special salving steamer).

2. ““Schooner ‘Iskum’ arrived alongs_ide. Will-

“‘take passengers and baggage to ‘Alice.” Will
‘‘have to make three trips. Will take too long to go
‘‘to Mayne Island wharf. Alice’ will be here in
“‘about half an hour.’’ : o

3. ‘‘Star-side bow 30-feet sloping to 27-feet at
“‘gangway door. Still shoaling to 14 feet at after
““gangway doors. Forward end of dining-room 12
““feet deepenmg to 15 feet under steam. Port side
“30 feet at stem shoahng to 20 feet at forward

““gangway doors, gradually shoaling to 9 feet at
‘‘after gangway carrying 12 feet right aft; ship’s
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‘““head 8.8.W., lighthouse right abreast the stern.”” .

4. ““No. 2 oil tank full of water. (Salt).
- ““No. 3 ** ‘¢ (port) full of water.
“No. 3 “ ¢ (starb) leaking slightly, able
' to use oil. .
““No. 4 ¢ ¢ (port) full .of water.
“No. 4 ¢ “ (starb) leaking slightly.

“No.. 5 ¢ . full of water, bllges dry, . also .

. tunnel.”’

At the time of Athe arrival of the .‘“Iskum” ar-
‘rangements were in progress to transfer the pas-
sengers to the Adelaide’s boats by means of a spec-

ial gangway and thence to the island shore within- -

a distance of 100 ft., but these were discontinued.

It would.alse have been possible, if nothing inter- -

T



132

1919
e
CLAYOQUOT
Sounp

CANNING
Co., Ltp.

v.
S.S. “PRrINCESS
ADELAIDE.”

Reasons for
Judgment.

EXCHEQUER COURT REPORTS. [VOL.XIX.

vened, caused by accident, weather, or atmosphere,
to transfer by rowboats the passengers, baggage
and mails to the ‘‘Alice,”’ but it would have taken
several hours (being at best a eumbrous process)
not less than four, I am inclined to think, beginning
at five pm. and soon extending into darkness,
whereas the ‘‘Iskum,’’ which lay alongside from
3.30 to 5 p.m. when she made her first trip to the
““Alice,”’ had finished the transfer in time to leave
for Victoria at 7.30 as aforesaid. I am clearly of
the opinion that it would have been inexcusable in
the circumstance if the master of the ‘‘Adelaide’’
had failed to avail himself of the first opportunity
to transfer so large a number of passengers, be-
cause, as Dr. Lushington said in The Thomas

‘Fielden', the paramount consideration is risk to

human life, thus expressing it:—

Page 62. “Is it possible to contend for a moment
‘‘that the property was not in very great danger,
‘‘and that, to a certain extent, at a certain period,
““there was risk to human life, and that to the ex-
““tent of nineteen men at least? The time is of no
‘‘consequence. I have ever held the opinion that,
‘‘when once I can come to the convietion that human

~ “‘life has been at stake, even for a short time, it is

“‘the duty of the Court amply to reward the persons
‘“‘concerned; and for obvious and plain reasons—
‘“first, because from the necessity of the case, a very
‘“‘great reward should be given wherever there has
“‘been a sacrifice of human life; and, secondly, that
“‘human life is above all other considerations, and
‘‘ought never to be exposed to unnecessary hazard
‘‘and risk. These are the principles.’’

" 1 (1862), 82 L. J. 6L
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- - And the same learned Judge said in the eame ease;

p. 62.

‘““Now, of course, according to ordinary principles,
‘‘all these matters are governed by general rules;
‘““and it is utterly impossible to go minutely into
“each individual case and each-particular. point;

“and it never is a satisfactory 1nvest1gat10n, take

‘““what painsyou will, for it always will be that ‘which

“Lord Stowell used to call it, a rustzcum gudzcum 77

And so for these reasons I shall refram from ex-
amining further in unnecessary detail all the facts
which it is necessary to consider which make up
what Dr. Lushmgton called in the Charlotte

‘“The many and diverse 1ngred1ents of a salvage :
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service,”” which will -be found classified in Lord .

Justice Kennedy on Salvage, 2nd edition, p. 133, at
the end of Whmh class1ﬁeat10n that learned author
says :—

““to exist, or some of them are found to exist in a
¢ ‘lugh degree, a large reward is given: where few

‘of them are found, or they are present. only in a_'
“low degree, the salvage remuneratlon awarded 131

“comparatlvely small.” .

In the article on Salvage, written by Lord J ustrce

Kennedy and others, it is said:—

“Salvage service in the present sense is. that ser—
‘‘yice which saves or contrlbutes to the ult1mate

‘“safety of a vessel, her apparel, cargo, or Wreck OF .
““to the lives of persons belonging to a vessel when_

" “Where all or many of these elements are found

““in'danger at sea, or in tidal waters, or on the shore -

“of the sea or tidal Waters, provlded that such ser-

1 (1848), 8, Wm. Rob. 68.
226 Hals. (1914), p. 557.
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‘“vice is rendered voluntarily and not in the per-
‘“formance of any legal or official duty or merely in
‘‘the interests of self-preservation.”’ )

And in the said book of the same learned author,
Kennedy, on Salvage, p. 18, it is said :—

‘““T'wo things at least are essential to the constitu-
““tion of a salvage service. There must, in the first
‘“place, be danger to the subject of the service. In
‘“the second place, the undertaking of the service
““must be a voluntary act on the part of the salvor.”’

The prineipal facts in favour of a salvage award
‘‘that stand out in the case at bar are:—The strand-
ing of the steamer; her appreciable list to starboard,
and in such a position that the apprehension, as it
then appeared, of her sliding off to her own peril

"and that help of the ‘‘Iskum’’ could, though slight,

not be wholly ignored; the existence of a fog; the

- large number of passengers; and the uncertainty of

an unfavourable wind springing up at any time at .
that season of the year. It is admitted that the

4¢Tskum’’ stood alongside and placed herself at the

disposal of the ‘‘ Adelaide’’ for the purpose of trans-
ferring her passengers, baggage, and mails from
3.30 till 7.30 p.m., when that service was completed.
Many cases were cited to me but none of them as is
to be expected in these varying occurrences of the
sea, is what might be termed close to the one at bar.
On the general principle of salvage it was said in
The Phantom* by Dr. Lushington, af p. 60:—

T am of opinion that it is not necessary there
¢‘should be absolute danger in order to constitute
‘g salvage service; it is sufficient if there is a state

1 (1866), 1, L. R. A. and E. 58.




VOL. XIX.] * EXCHEQUER COURT REPORTS

“of- dlfﬁculty, and reasonable appwhensmn There.
“might be danger of further difficulty occurring,

‘‘and I think it is proved in this case, from the facts

“‘to. which I have adverted, that it was a matter of
“importance for the vessel to be moved—that she

“was, while she lay where she did, in reasonable ap--

‘“‘prehension of danger, and that reasonable appre-
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“hensmn was fulfilled by the acmdent that oc- -

‘curred.’ 4

And in The Ella C’onstcmce Dr. Lﬁshington' also . .

said, at p. 193:—

““It is a case in which there was no immediate
““risk, no immediate danger, but there was a possible

‘‘contingency that serious consequences might have | |

‘‘ensued.’’

The subject has lateiy‘ been considered by Mr.

Justice Buckmll in the Suemc wherein he says at p
157 :—

‘‘Cases of life salvage alone are of rare occur--

-~ “‘rence in this Court, and therefore it is necessary
‘“carefully to consider the principles upon which a

‘‘salvage award may be made in such a case as this.
‘I apprehend that it will be accurate to say that the

‘‘prineiple which lies at the bottom of life salvage is
‘“that there must, in the first 1nstance, be actual
“‘danger to the persons ‘whose lives have been salv-
‘“ed, or the apprehension of danger, and that seems
‘‘to me to cover the whole ground. If there is no
‘“‘danger, or anythmg like .danger, there is nothlng
“to be saved from :

1 (1864), 83, L. J. 191
2 [1908], P. 154.
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And at p. 158:—

‘“‘Now, the weather being, as I find it to have
‘“‘been, foggy or misty, so that the light could not be
‘‘seen, but only the loom of it in the water, and the
““wind of force about six, as I find, with a ground
‘‘swell, these people very properly, as the master of

““the Suevic thought, had to be landed with the

. ‘“‘greatest expedition.

“‘If anything had happened and any life had been
‘‘lost through these people not being sent ashore as
‘‘quickly as possible, very severe and harsh things
‘“‘would have been spoken of the master and of the
‘“‘great company he serves, and one may be satisfied
‘““that the master duly appreciated the position.”’

And at p. 159:—

‘““People are fond, sometimes, of using the word
‘‘danger’’ only, but there is a great difference be-
“‘tween danger and risk of danger; and just as the
‘‘principle of salvage here applies to people on this
¢“ship who were either in danger or risk of danger,
‘“so a tug which is being navigated even by the most
¢‘skilful navigator would be, I find, either in danger
“‘or risk of danger in going to the neighborhood in
“‘which this ship was.”’ -

I find myself quite unable to say that there was
not here that apprehension or risk of danger which
constitutes salvage. The subject has been consider-
ed by me many times in this Court and a case which
bears some relation to this one is the Grand Trunk
Pacific Coast 8.5. Co. v. The ** B.B.”’; wherein I

‘held there was ‘‘an elemnent of appreciable risk’’;

and see also my recent decision in The ‘‘Andrew

1 (1914), 15 Can. Ex. C. R. 889, 17 D. L. R. 757, Mayers Adm. Law
(1916), p. 544. .
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Kelly’’ v. The ““Commodore.”” Some stress was laid
in érgumerrt upon the fact that the ‘“Iskum’’ was not
in danger; but while that is one of the ‘‘many and
diverse ingredients’’ of salvage, yet it is not an es-
‘sential thereof — of the “Ellom” ? the “Altcm"’”
and the “Toscana.’’* ,

Viewing then the service here as salvage, I have
to award the same and after full consideration of the
circumstances I am of the opinion that the sum of
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$1,000 is the proper award to make, and in so doing |
I bear in mind what was said by the Admiralty -

Court in the London Merchant.’®
~ ““A great steam navigation company is peculiarly
‘““bound to encourage salvage assistance; they owe
‘it to the public; they are particularly engaged in
; “carrymg the passengers; they are large contract-
‘ors for carrying. the mail,”’ ™ -
Here .it must be remembered, not only the pas-
sengers but their baggage, and the mail were trans-
ferred expeditiously to a place of safety, the bag-

gage being so much that the mate of the ‘““Iskum’’
says it was stacked up forward so high that he could ..

not see over the bow from the wheelhouse. The ap-
portionment of this award will-be on the prm(nple

cited in the case of the ““ Andrew K elly,” supra and
I shall give further directions in regard thereto -

when the Reglstrar is furnished with particulars. of
the complement of the ‘“‘Iskum’s’’ crew.

There will be judgment accordingly for the plain- ‘

=tlﬂf for $1 000 and the costs follow the event.

J udgment accordmgly

1(1919), 19 Can. Ex. C.'R. 70, 48 D.'L..R. 213,
2 (1862);, Lush, 550,
. s [1897], P. 105.
1 [1906], P. 148,
v (1887), 8 Hagg. 394 at 400.
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QUEBEC ADMIRALTY DISTRICT.

Tue CANADIAN PACIFIC RAILWAY COM-

PANY,
‘ Pramwrirr;
V.
THE STEAMSHIP “KRONPRINZ OLAYV,”’
' DEFENDANT.
AND
JOHAN BRYDE,
PraINTIFF;
V.
THE STEAMSHIP ‘“MONTCALM,”’
DEFENDANT.

Damages—Collision—Regulations 19, 21, and 27 International Rules
of Road—Common Fault—Negligence.

On September 24, 1910, at about 4 o’clock a.m. the “Kronprinz
Olav” and the *Montcalin” came into collision in a narrow channel
in the St. Lawrence River at a point some 50 miles below Quebec.
The night was clear and the weather fine with a light northerly wind,
and the vessels sighted each other when about 6 to 9 miles apart.
Both ships carried all regulation lights.

The “Kronprinz Olav”, outward bound, kept to her side of the
channel for a time, but shortly before the collision she starboarded
her helm and threw herself across the channel. She failed to give
right of way to the “Montcalm” and placed herself across her bows,
at the same time giving two blasts, for cross signal. The “Mont-
calm” was then to her starboard side and she (Kronprinz Olav) kept
full speed ahead until the collision. She was struck on starboard
side abaft the bridge. She took none of the precautions required
by ordinary practice of seamen and did not have sufficient competent
officers on duty and failed to stand by after collision.

The “Montcalm” was coming up the river with a young tide and
when about 3 miles away gave a one-blast signal, indicating she
would keep to her starboard side. For a short time she necessarily
showed her green light, owing to a curve in the channel, but kept
on her side until within 3 minutes of collision, when the other gave
her second cross signal, she was skilfully navigated and all her move-
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ments were proper, but she failed to reverse her engines in time 1911
and the collision was contributed to by her negligent navigation im- . .../«
mediately prior to the accident, and the fact of her not reversing Pﬁclal)c

engines in due time.- She reversed her engines about' one minute and .
& half after the cross signal, and about same time before collision.

v.

) “KRON.P;UEZ
Held,—That as both vessels were guilty of negligence they were OLav.

at fault, and both were equally responsible for the accident. J OHANvBR\'DE
Reporter's Note.—There was an appeal and cross appeal to the s.S.

Supreme Court of Canada which affirmed the judgment of Dunlop,d. “Monzcara”
The “Montcalm” appealed to the Privy Council and, on August 1,
1913, ‘judgment was delivered, exonerating her from all blame, and
reversing the judgment of the. Supreme Court, and confirming the
dissentient opinion of ‘Sir Louis Davies in the said Supreme Court.
The judgment of the Privy Council is reported at 14 D. L. R. 46,
but it is thought advisable to have it printed here to complete the -
report, (see post p. 166),

THE Canadlan Pacific Raﬂway Company, OWNETS.
of the ‘“*Montcalm,’’ took action against the ‘‘Kron-
prinz Olav’’ for damage to its ship, in collision with
the latter, and the owners of the ‘‘Kronprinz Olav?”’
‘also took actioh against the steamship ‘“Montealm’’
for damages it suffered in the same collision.

The actions were consolidated and tried as one on
February 16 and 17, 1911.

F. E. Meredith, K.C., andA R Holden K.C,, for-
the steamshlp ““Montealm’’ and 1ts OwWners.

H. Mellzsh K. C and R. O. McMurtry, K. C for--
the stearnship ‘‘Kronprinz Olav’’ and its owners.

The owners of the ‘‘Kronprinz Olav,”” in their :
pleadings, allege in substance as follows: ;

(1) That he has suffered damage by reason of a
collision between his steamship the ‘“‘Kronprinz
Olav’’. and the defendant steamship ‘‘Montcalm,’’
which was solely caused by the negligent navigation
of -the ‘““Montcalm’’; (2) that about 3.40 a.m. on
September 24, 1910, the ‘‘Kronprinz Olav’’ was pro-

7
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ceeding down the St. Lawrence River below the
Stone Pillar light; the weather was fine, clear moon-
light and wind light northerly; the tide abount 114
miles per hour flood. She was proceeding on a
course north-east by compass—variation 14 point
west at a speed of 1114 knots, about midchannel, in
the river, exhibiting the regulation masthead and
side-lights for a steamer underway and keeping a
good look-out; (3) under these circumstances those
on board observed the mast head light and the
green light of a steamship, which proved to be the
‘‘Montcalm’ coming up the river diagonally 4 or 5
miles distant and a little on the port bow of the
““Kronprinz Olav,”” whose course was thereupon
changed half a point to starboard so as to bring her
on the starboard side of the river channel: Notwith-
standing this, the ‘‘Montealm’’ continued showing
her green light, and not exhibiting her red light for
about 8 or 9 minutes, and crossed the bow of the
““Kronprinz Olav’’ and came over to her own port
side; to avoid an otherwise inevitable collision, the
“Kronprinz Olav’’ then altered her course to port,
indicating the same by two short blasts on her

_whistle at the same time, the ‘‘Montecalm’’ altered

her course to starboard, without giving at the time
any signal, and followed the ‘“‘Kronprinz Olav’’ up

. under a port helm, and coming on at great speed,

struck the ‘‘Kronprinz Olav’’ on her starboard side
with the port side of the stern and port bow of the
“‘Montcalm,’’ thereby doing the ‘‘Kronprinz Olav’’
great damage; (4) the ‘“Montcalm’’ improperly
failed to keep to the starboard side of the midchan-
nel and improperly failed to pass the ‘‘Kronprinz
Olav’’ port side to port side; (5) the ‘“Montcalm’’
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wrongfully crossed the bow of the “'Kronprinz"-

Olav’’; (6) and thereafter- wrongfully ported and
came to starboard; (7) a good lookout was not kept

on board the ‘“‘Montcalm’’; (8) and she wrongfully .

failed to indicate the change of her course to star-
board by her whistle and (9) improperly failed to

slacken her speed or stop or reverse her engines or .

to do so in due time; (10) the said eollision was oc-
casioned by or contributed to by the negligent navi-
gation of the ‘‘Montecalm’’ and they claim (1) judg-
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ment against defendant and her bail for darages . -

occasioned by reason of said collision and costs; (2)
a reference to the Registrar assisted by merchants
to assess the amount of said damages;

The owhers of the ‘‘Montcalm’’ in their action in

one case, and defenc‘e\ in the other, allegé in sub--

stance, as follows:—,
- (1) That at about 3.55 o’clock a. m., on September

24 1910, the steamship ‘‘Montcalm”’ of which plain- .

tiff was and is owner, whilst on a voyage up the
river St. Lawrence, was at about 50 miles below the
City of Quebec; (2) she had her masthead light and
optional-additional white llght as well as her green
and red starboard and port lights, all burning
brightly, and a- good lookout was being kept; (3) the
wind at the time was a moderate north-west breeze

and the weather was cloudy, but clear and fine, while -

the tide as at ‘‘young flood,’’ running with the ‘S.S.

“Montealm’’; (4) she was proceeding up the wind--

~ing river channel at about 11 knots, through the.-

reach between the Upper Traverse Lighthouse and-

the Channel Patch Buoy, when she saw: the white
light of ‘a vessel which turned out to be the ‘‘Kron-
prinz Olav’’ in the reach between the Stone Pillar
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1011 and the Channel Patch Buoy, which was apparently
Graoun about 4 miles away and on her way down the river;
I;'vg‘" and the red light also became visible soon after; (5)
“Keoweryz  the lights of the ‘‘Kronprinz Olav’’ were first seen
Jomaw Bavpz @boUt a point on the ‘‘Montcalm’s’’ starboard bow,
2o I?Z;SALM , as was to be expected owing to the bend in the river
" channel at the Channel Patch Buoy and the conse-
quent angle between the directions of the respective

courses of the two vessels as they approached that

buoy on different sides; (6) as the two ships ap-
proached each other in their respective reaches of

the river channel after their lights became visible

to each other, the ‘‘Montealm’’ necessarily showed

her green light to the ‘‘Kronprinz Olav’’ and the lat-

ter her red light to the ‘“‘Montcalm’’ owing to the

nature of the winding channel in that part of the

river. As soon as the ‘“Montcalm’’ got far enough

along her reach of the channel to enable her to show

her red light to the ‘‘Kronprinz Olav,’’ the ‘“Mont-

calm’’ did so by porting her helm and at the same

time gave one short blast on her whistle. This-
brought the *“Kronprinz Olav’s’’ red light about 34

of a point on the ‘‘Montcalm’s’’ port bow, as the two

ships were getting nearer the Channel Patch Buoy

from above and below respectively. The ‘“Kron-

prinz Olav’’ had been continually showing her red

light, but shortly after this her green light suddenly
appeared to those on board the ‘‘Montcalm’’ and

her red light was shut out at the sameé time; and

then the ‘“‘Kronprinz Olav’’ blew two short blasts

on her whistle. The ‘‘Montcalm’’ then repeated her
one-blast signal and her helm was put hard-a-port,

but the ‘‘Kronprinz Olav’’ again answered by two

blasts and kept her helm hard-a-starboard. The
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““Montealm ™ repeated her one-blast signal again,
which was again answered by two blasts from the
“‘Kronprinz Olav,”’ which came right on, chasing

"the ‘‘Montecalm’’ out of the channel to the mnorth-

ward: the ‘‘Montcalm’s’’ engines were at once put
full speed astern, but the ‘‘Kronprinz Olav’’ came
on at full speed across the ‘‘Montcalm’s’’ bow and
. struck her a severe blow. The “Monfcalm’-’ then

signalled by Morse lamp to see if the other ship -
needed assistance, but' got no answer; and he'r‘_
master also hailed the ‘‘Kronprinz Olav’’ twice

through the megaphone for the same purpose, but

the latter went back to Quebec without answering;
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. (7) the collision occurred some distance to the north ‘-

of the Chanriel Patch Buoy, the starboard side of the

““Kronprinz Olav’’ near the foremast striking the

‘“‘Montecalm’s stern, knocking it over from port to .

starboard and breaking the stem-bar; and the
‘““Kronprinz Olav’’ then swung in and her starboard

quarter mjured the ‘‘Montcalm’’ amidships; (8) the-

“Kronpr_inz Olav?”’ did not keep to her own side of
the channel; (9) improperly cut across the ‘‘Mont-
“calm’s bows; (10) improperly starboarded her helm

when the ships were getting nearer together; (11)

- did not follow the proper course in the river channel.

and ignored its requirements as the vessels were ap-

proaching each other; (12) improperly refused and .

neglected to give the ‘“Montcalm’’ the right of way

as the latter came up with the tide; (13) did not ob-
serve and obey the ‘‘Montcalm’s’’ one-blast signal,

but improperly replied with a cross signal of two

blasts; (14) did not stop and reverse in sufficient
time, or'at all; (15) did not have due regard to the
local conditions and to the special eircumstances due

-
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to the narrow, winding channel; (16) did not keep a
proper lookout; (17) neglected the precautions re-
quired by the ordinary practice of seamen under the
circumstances and disobeyed the International
Rules of the Road applicable; (18) did not have suf-
ficient or competent officers on duty; (19) nor suf-
ficient or competent watch on duty; (20) that the
collision and the damages and losses consequent
thereon were occasioned by the negligent and im-
proper navigation of those on board the ‘‘Kron-
prinz Olav’’; and (21) plaintiff claims; (1) a declar-
ation that it is entitled to the damage proceeded for;
(2) the condemnation of the defendant and its bail
in such damages and costs; (3) to have au account
taken with the assistance of merchants and (4) such
other or further relief as the nature of the case may
require.

After referring to pleadings-in both cases, the
Hon. Mr. Justice Dunlop in his reasons as filed,
gives the facls as follows:

Duwwor, D. L. J. A, (June 13, 1911), delivered
judgment. (Recital of the pleadings is omitted).

““By Order of the Deputy Registrar of date No-
vember 28, 1910, in conformity with rule No. 156, the
present two actions were joined for the purpose of
proof and argument; that is to say, that one trial
only was to be held upon the merits of the two
actions, and that the proof so made should avail as
proof in both cases to all items and purposes; and

by consent of the parties it was agreed that all the

evidence made before Captain Demers, Wreck Com-
. f . . . .

missioner, upon the Government investigation into

the cause of the collision that gave rise to the pres-
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ent actions should be accepted by the Court and.

avail as evidence in the said Admiralty actions as
- fully and effectually in every way as though each and
all of the said witnesses appeared ard gave evidence
for both of the parties to these actions but with the
reservation that either or both of the parties to

these actions shall have the right to maka such ad-
_ditional evidence in the Admiralty trial by the same

or other witnesses as they might hercafter deem ex-
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pedient, as appears by the consent of record; dated .

at Montleal November 25, 1910.

In case No. 268, the owner of the “Klonprmz
Olav’’ claims $15,000 frpm the Canadian Pacific
Railway. Company for damages caused to the said
““Kronprinz Olav,’”’ by the steamship ‘‘Montcalm,’’
the property of the C. P. R. Co., while on the other
hand in case No. 271, the C. P. R. Co. claims from the
steamship ‘‘Kronprinz Olav,”” the sum of $25,000

as for damages alleged to be suffered by the ‘‘Mont-.

calm,’’ resulting from the collision in questiomn.-
The question at issue in the present case is as to

whetheér the ‘‘Kronprinz Olav’’ or the ‘‘Montcalm’’ .

was liable for the damages resulting from the col-
lision between the two steamships, which took place

at or about 3.50 I'a.in-. on September 24, 1910, when

the ““Kronprinz Olav’’ was proceeding down the |

River St. Lawrence below the Stone Pillar Light.

~ After 'a very careful examination of the very
~ voluminous evidence and the able arguments 'Subf
mited by the counsel of the respective ships, in these
two actions, I am of opinion that the question involv-

ed in these two actions narows itself down to the ap-

plication of Rule 25 of the International Rules of the
 Road and Rules 19 and 21 read together. R. 27 must
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1911 be read in conjunction practically with every one of
GQraviax the other rules. R. 25 is the narrow channel rule.
I;bs.c"' R. 27 is the rule that requires every ship in obeying
"Kﬁg’if\;“,fffz and construing these rules to have due regard to all -
Jonan Bavpe (€ dangers of navigation and collision and to any
xte E;’(‘::;Am , Special circumstances which might render a depart-
. Besmim: m; ure from the rules necessary in order to avoid im-
Judgment. mediate danger.

Rules 19 and 21 taken together are to the effect
that a ship that has the other on her starboard side
has the obligation of keeping out of the way of the
other, and the other, under such circumstances, has
to keep her course and speed. These appear to me
to be the rules that are applicable to this case. The
sailing instructions contained in the ‘‘St. Lawrence
Pilot,’’ issued by the English Admiralty, are of ex-
treme importance, and a copy of this work has been
filed in the present actions. '

. It must be remembered that the collision in ques-
tion oceurred in a narrow river channel and not in
the open sea, and that the main thing, under such
circumstances, is for each ship to obey R. 25 and
keep her starboard side. Rule 25 reads as follows:

““In narrow channels, every steam vessel,
‘‘especially when it is safe and practicable, shall
‘‘keep to that side of the fairway or mid-channel
‘‘which lies on the starboard side of such vessel.”’

But of course if they have to round buoys and
there 1s a certain amount of angle between the re-
spective courses, and they are on the opposite sides
of the buoys, the important thing is to keep their
own side of the channel when passing the buoys. It
makes no difference to.the ship above the buoys
whether the ship below them is on her starboard




VOL.XIX.] | EXCHEQUER COURT REPORITS.

" side or port side: In these cas.es the evidence shows
that the- “Montcalm” was never on the wrong s1de
of the fairway. |

One of the members of the Wreck Commissioners’
- Court who heard the evidence, asked the pilot of the

““Kronprinz Olav’’ whether he knew the course a
ship would take coming from the upper Traverse to -
the Channel Patch Buoy. The pilot answered ‘‘yes,””

and added that it was ‘‘the same course as we took.”’

Then a member of the Court said: ‘““Why did you

““not wait? Why did you starboard?’’ (as it is proved

147

1911

e et

CAXADIAN
PaciFic
R. Co. -

v,
S.8.
“KRrONPRINZ
Orav.”
JorAN BryYDE
< v,
S.S.
“MoNTCALM.”

Reasons for
Judgment.

the ““Kronprinz Olav’’ did). ‘“Why did you not-

“‘wait then if you saw her green light on your star-

| “board bow at some point? Why did you not wait

“‘and let her come round the buoy?”’ To'these ques-

tions the pilot had no explanation to glve

As I said before, these cases have narrowed down -

practically to R. 25. There is no questlon of lights on
either side, and I do not think there should be any
question as to the lookout. The Jurisprudence shows
that where a ship is navigated ‘wrongfully, then the
question of the lookout is of great importance. It is
proved that the pilot and officers on the bridge, and
wheelsman and the master of the ‘‘Montealm’’ all
saw the “‘Kronprinz Olav’’ so clearly and knew so
well what was happening, that no importance as
regards the ‘‘Montcalm’’ should be attached to the
evidence concerning the lookout, even if it were un-
favorable, which it’is not. ‘

- Reference on this point might be made to Mars-
den’s “Collisions at Sea,”” a well known authonty
~ p. 474, 6th ed., where we read:—

“¢In another case it'was held that the absence of
‘“a lookout on board a vessel will cause her to be held

2R
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““in fault for a collision unless it is proved that the
““other ship was seen as soon as it was possible to
‘‘see her and that the proper steps to avoid her were
‘“‘taken as soon as it was possible to take them.”’

When the collision in question oceurred, the
weather was fine and clear, wind light northerly, the
tide about 114 miles per hour flood; and the im-
portant thing for the ‘‘Kronprinz Olav’’ was to re-
main on her own side of the channel. If she had
done so and waited a moment or two, the accident,
in my opinion, might have been avoided.

The evidence discloses that the ‘‘Montcalm’’ was
bound for Montreal. Her master, when he turned in
the night before the collision, had left instructions
to be called at Cape Goose, some 15 miles below the
scene of the collision. He was called at that point
and went up on deck, as his evidence shows, and
seeing that it was a fine, clear night, he said to the

- bridge officer: ‘‘I am going to lie down on the

‘‘settee. Let me know at once if you need me for any
“‘reason.’”” Then he went back to his chart room and
laid down. The pilot and the bridge officer, Carver,
were on the bridge with the wheelsman, Polking-
horn, and it is proved that until about the time they
reached the Lower Traverse, they had been steering
entirely by compass. From that point on, the pilot,
as he explains in his deposition, instructed the
wheelsman as to the leading lights,.while he, the
pilot, at the same time used the compass. Then be-
tween the Upper Traverse and the Channel Patch
Buoy is Buoy No. 61, an unlighted buoy which I be-
lieve they did not see that night, and which indi-
cates the southern limit of the channel at a point
nearly half way between the Upper Traverse and
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the Channel Patch Buoy. The evidence ;shows the
course they took from the Upper Traverse to Buoy
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a little, made a course somewhat more to port, which
course they kept until they got the Algernon Rock

Light above them up stream open to the south of the

Channel Patch Buoy Light. It is here where the
important part of the navigation commences. I think
that the movements of the ‘‘Montealm’’ had been
proper from the time when the ¢‘Kronprinz Olav’s”’

lights were first observed until the moment when the .

““Kronprinz Olav’’ sounded the two-blast signal for
the second time. :
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The Court avails itself of the ‘éa_luablé service of -

Captain James J. Riley, a mariner of experience,
holdirig a certificate of competency as master from
the British Board of Trade, No. 82599, now engaged
in important public service, namely, Superintendent
of Pilots and Examiner of Masters and Mates and

Directors of the Nautical College, and upon whose

Jjudgment and opinion I 'shall find it my duty- to rely,
as to whom I have submitted the following questions
and whose answers are appended thereto, namely :—
“Q Could the steamers “Kronprmz Olav’’ and
“Montcalm” under the circumstances of this case,
‘“as disclosed in the evidence, by the exercise of

‘‘reasonable care on the part of the officers navigat-'

““ing them, have avoided the colhsmn in questlon in
“‘this case?”’

““A. Yes. From the evidence given in this case, it
. ““does not appear that all possible precautions were

“taken by the navigating officers and crew of

‘‘the ‘Kronprinz Olav.” They had  the right-of-
““way (see Rule 25) and should have kept it and
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‘‘signalled their intention to do so; but failed in
‘“‘this matter. When fear of a collision seized the
‘‘navigating officers and crew of the ‘Kronprinz
‘“‘Olav,’ they failed to observe R. 25 and to comply

““with RR. 27 and 29 in a seaman-like manner, and

‘““instead of slowing down, and reversing if neces-

- ‘“‘sary, they kept at full speed up to the time of the
‘‘collision. They saw the masthead lights of

““the ‘Montcalm’ in line at the time or a little after
“‘the first order was given to starboard, and after
“‘this, they gave two orders to starboard, the last

‘‘one being a hard-a-starboard. They then ran

‘““athwart the bows of the steamer ‘Montecalm.’

(See art. 19, Rules of the Road).

The navigating officers and crew of the Steamer

f‘Montealm” failed to comply with RR. 27 and 29
with sufficient promptness. When the first cross

signal was heard on board the ‘‘Montealm’’ from

the ‘‘Kronprinz Olav,”’ and when first the green

. light was seen, the engines of the ‘‘Montcalm’’

should have been stopped and reversed at once; and
the reversing signal should have been sounded.

I find certain material facts proved. Amongst
others, that when the collision took place the night

was clear and fine; that the vessels had seen each

other when a distance of from 6 to 9 miles away;
that for sometime before the collision, the ‘‘Kron-
prinz Olav’’ was keeping to her own side of the
channel, and the ‘“‘Montcalm’’ was under a little
starboard helm to get Algernon Rock Light clear of
the Channel Patch Buoy. The ‘‘Kronprinz Olav’’
starboarded her helm and threw herself across the
bows of the ‘‘Montecalm’’ in this narrow channel,
with the dangerous channel Patch close to her. The
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. “Montcalm” reversed and -went full speed astern
about a minute and a half before the collision, and

the “‘Kronprinz Olav,”’ which then had the ‘‘Mont- .*

_calm’’ on her starboard side, continued at full Spee‘d‘
ahead until the time of the collision, when the bow of
the ‘‘Montcalm’ struck the ‘‘Kronprinz Olav”’
abaft the bridge on the starboard side, causing con-
siderable damage to both- vessels. :

The master of the ‘‘Montealm’’ was on the deck
pf his _vessel when she was some 15 miles from the
scene of the collision and retired to his cabin, but was
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afterwards called when the officers on wateh dis- -

~covered that the “Kronprinz Olav’’ had altered her
course and blown’ cross signals, and exhibited her
green light.  He was alarmed to find the masthead

and green lights. of the “Kronprmz Olav’’ in view;

and on going on deck three minutes before the col-

lision; he blew oné blast to show that his Shlp s .

course was being directed to starboard and in about
a mmute or two afterwards, put his engines full

_,speed astern and suceéeded. in reduecing -the ship’s (

speed ahead to about 9 knots at the time of the col-

lision. The navigating officer and pilot  of the

““Montealm’’ very plainly and clearly declare that

before the ‘‘Kronprinz Olav’’ showed her green
light, the two ships were red to red for an appreci-
able space of time,.

The master of the ‘“Montcalm’’ was on the bridge
of his vessel with the navigating officer and pilot and
wheelsman for about 3 minutes before the collision.

The master of the ‘“‘Kronprinz Olav’’ was asleep
in his -bed and was called by his first officer about a
minute before the collision took place. He had gone
as far as his cabin door when he says he saw that the

S~
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Jot  “AMontealm’s’’ stem was about 40 or 50 feet away.,
Cﬁg&‘fgﬁ“ I think that the course steered by the ¢‘Montealm’’

<% was a perfectly proper one in a narrow channel such
“Kroxeminz a5 she was in; and this is corroborated by the state-
Joman Bivox Ment of the pilot-of the ‘‘Kronprinz Olav’’. I find
o f:fuu also that the navigation of the ‘‘Montcalm’’ until
ressonster  Shortly before the collision, was the usual navigation
Judgment-  for a steamer coming up through the reach between

the Traverse and the- Channel Patch Buoy.

There is another uncontested fact, and that is that
the ‘“Kronprinz Olav’’ commenced by porting,
knowing the channel was a narrow one and that the
proper side for the ‘“‘Kronprinz Olav’’ was the star--
board side, and just about the time the masthead
lights of the ‘“Montcalm’’ came in line, showing she -
was straightening up to take her own side of the
Channel Patch Buoy, the ‘‘Kronprinz Olav’’ star-
boarded. The chief officer of the ‘‘Kronprinz Olav”’
said that at the moment he saw the green light of the
“‘Montcalm’’ and knew they had to pass port to

_ port, he ported on that account, and after the green
light of the ‘““Montcalm’’ had got, as he thought, on
his starboard bow, or perhaps a little ahead, which
is more likely—at all events in some position where
the ‘““Montcalm’’ could port and take the next reach
to go south of the Channel Patch Buoy the chief
officer says he starboarded. This is an important
fact. It does not seem to me to be of great import-
ance whether the collision occurred due north of the

- Channel Patch Buoy, as contended by the witness of
the ‘‘Montcalm’’, or due east of the said Buoy, as
contended by the witnesses of the ‘‘Kronprinz
Olav’’. The evidence shows that when the ‘‘Kron-
prinz Olav’’ starboarded, the steamships were at
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least 3 mlles apart, -The speed of the ‘“Montealm?”’

was about 12 knots and the tide was running young

flood at the rate of about 114 miles, which made her
-ordinary speed up to the time her engines were re-
versed about 13 knots. The mastér of the ‘‘Mont-
‘calm’’ went on the bridge' about 3 minutes before
_ the collision, and blew one whistle blast himself, and
. after so doing he ordered full speed astern about 114
minutes before the collision. We will afterwards
con31der the effect of this manoeuvre.

The master of the *Montealm’’ was on the bridge.

- with his bridge officer, his pilot and his wheelsman.

Hearing the second blast whistle, that is, the cross
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gignal of the ‘“‘Kronprinz Olav’’ and seeing the im- . -

proper manoeuvre of the “‘Kronprinz Olav’’ in star-
fboal ding as she did, he bleW one blast of the whistle
to show that he was puttmg his helm aport and obey-

- ing the Rulés!of Navigation, and immediately after,

" .owing to the manner in which the other ship was

going, he put the ‘‘Montcalm”’ full speed astern. .
" The*‘Kronprinz Olav’’ blew cross signals a second
‘and third time and came on at full speed, and her -

chief officer, notwithstanding the speed at which the
“Kronprinz Olav’’ was going, himself cast the

anchor, a most extraordinary step to take under the

cn'cumstances ‘of this case.

As T have said before, as to the nax%iga_ﬁon of the
ships, I have consulted the nautical assessor, a
gentleman of great experience and thoroughly con:
versant with that portion of the river and its sur-
‘roundings where the accident 'occurred, and ‘in his

‘answers to the questions submitted to him, declares

that both vessels were in fault for the eollision in
question for the reasons in-his said answers given;
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and I concur in the opinion arrived at by him, after
a most careful consideration of the documents and
the voluminous evidence taken in these cases.

Therefore, in my opinion, the damages must be
equally borne by both ships, both being in fault, each
ship being liable for one half the damages suffered
by the two ships.

I find that the ‘“Kronprinz Olav’’, her owners, of-

. ficers and erew were in fault (1) because she did not
“keep to her own side of the channel; (2) she im-

properly cut across the bow of the ‘* Montealm’’; (3)
she improperly starboarded her helm when the ships
were coming nearer together; (4) she did not follow
the proper course in the river channel, and ignored
the requirements as to vessels that were approaching
each other; (5) she improperly refused and neglect-
ed to give the right-of-way to the ‘‘Montcalm’’ as
she came up with the tide; (6) she did not stop in
sufficient time or at all, and she did not have due re- -
gard to the conditions and the special circumstances
due to the narrow channel; (7) she neglected the
precautions required by the ordinary practice of
seamen under the circumstances and disobeyed the
International Rules of the Road; (8) she did not
have sufficient and competent officers on duty; (9)
after the collision she was in fault in not standing
by to ascertain the condition of the steamer ‘‘Mont-
calm’® with which she had collided;

I also find that the ‘*Montealm’’, her officers and
erew were also in faull because (1) she improperly
failed to stop or reverse her engines in due time;
(2) that said collision was contributed to by the
negligent navigation of the ‘‘Montealm’’ by her of-
ficers and crew immediately prior to the accident by
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their failure to have her engines reversed in due

time, :md the reversing signal should have been

sounded.- : .

1 -am consequently of opinion that both actions
must be maintained only to the extent hereinafter
mentioned, as I find that both ships were to blame;
and I adjudge that the damages rising out of the
said collision to the steamship ‘‘Kronprinz Olav”’
as well as to the steamship ‘‘Montealm’’, shall be
borne equally by the said two steamships, one-half
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by each vessel as provided by e. 113, s. 918 of the

" R. S. C., entitled “*An Act Respecting Shipping in
Canada’’ which reads: ‘‘918.—In any cause or pro-

“‘ceeding for damages arising out of a collision be- -

““tween two vessels, or a vessel, and a raft, if both
‘‘vessels or both the vessel and the raft are found

“to have been in fault, the rules in forece in His

“Majesty’s High Court of Justice, in England, so
““far as they are at variance with the rules in force

““in the Courts of common law, shall prevail, and the -
“‘damages shall be borne equally by the two vessels, '

“‘or the vessel and the raft one-half by each ” R.S.
79, 8. 7.

And condemn the said steamshlp “Montcalm ,
her owners and her bail given on her behalf to pay to
the plaintiff, owner of the steamship ‘‘Kronprinz
Olav’’ one-half .of the damages arising out of the

said collision and further doth condemn the plain- .

tiff owner of the steamship ‘‘Kronprinz Olav’’ and
the said steamship ‘“‘Kronprinz Olav’’ and her bail
given on her behalf to pay-to the C. P. R. Co., owner
of the steamghip ‘“Montealm’’ one-half of the dam-
ages arising out of said collision; and I order that
an account should be taken and refer the same to
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. vessel .was alone to blame.
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the Deputy Registrar, assisted by merchants, to re-
port the amount due for both claims, and that all ac-
counts and vouchers in support thereof shall be filed
within 6 months; and I further order and adjudge
that the parties to the present suit shall respectively
bear their own costs of said action.

Judgment of the Lords of the
Judicial Committee of the Privy
Council on the consolidated Ap-
peals of The Canadian Pacific
Railway Company v. The Steam-
ship “Kronprinz Olav”; and of
the Steamship “Montcalm’” wv.
Johan Bryde, from the Supreme
Court of Canada,

Present at the hearing: Lorp
Lorp Mzrsey, Lorp
Mourrox, Lorp Parken or Wabp-
DINGTON.

Nautical Assessors: Rear-Ad-
miral Robert N. Ommanney, C.
B., Commander W. F. Caborne,
C.B, R.N.R.

Lorp Measey (August 1, 1913)
delivered judgment of the Board:

These are appeals from a judg-
ment of the Supreme Court of
Canada affirming by a majority
the judgment .of the Deputy
Local Judge in Admiralty at
Montreal in two cross actions
for damages by collision.

The collision happened on Sep-
tember 24, 1910, in the St. Law-
rence River between two steamn-
ers named the “Kronprinz Olav”
and the “Montcalm”. Both ves-
sels sustained damage and there-
upon cross actions were com-
menced” in which the owners of
each vessel alleged that the other
Be-
fore the trial took place a wreck
inquiry was held in the course
of which a large body of evi-
dence was collected from the
crews of both vessels. By agree-
ment the notes of this evidence
were used at the trial of the
cross-actions, and they formed
the only material before the
learned judge. He saw none of
the witnesses. The two cross-

actions were tried as one, and
in the result the learned judge
(who was assisted by a nautical
assessor) found both ships to
blame. .

There were then cross-appeals
to the Supreme Court which were
heard before the Chief Justice
and four other judges. Three of.
these five judges confirined the
judgment of the judge of first

instancq. One judge was of
opinion that the “Olav”® was
alone to blame, and another

judge was of opinion that the
“Montcalm” was alone to blame.
The result was that both appeals
were dismissed. The present
appeal to this Board is brought
by the owners of the “Mont-
calm” only. The owners of the
“Olav” no longer contest their
liability. Thus the only question
for the determination of their
Lordships is whether any blame
attaches to the “Montcalm” in
relation to the collision. Blame
is mputed to her on one ground
only, namely, that she was
guilty of negligence in failing
to reverse her engines in proper
time before the collision.

This narrowing of the issues
between the parties makes it un-
necessary to deal with the facts
at any great length. The ma-
terial circumstances are as fol-
lows: At 4 a.m. on the morning
of September 24, 1910, the “Mont-
calm”, a screw steamer of 5,500
tons gross register, was proceed-
ing up the St. Lawrence River.
At the same time the “Kronprinz
Olav”, of 8,900 tons gross regis-
ter, was proceeding down the
river, The night was dark but
clear, the wind light and the tide
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flood of the force of 1% knots.
Both vessels entered a narrow
channel in the river in which it
" was the duty of each to keep to
the side of the fairway on her
own starboard side. The “Olav”
did not observe this rule, but
negligently made for the “Mont-
calm’s” side of the channel, cut-
ting across the “Montealm’s”
‘bows. A collision became im-
" minent and therenpon the “Mont-
calm” reversed her engines but
unfortunately not in time to
.avoid the collision. -
It is said on the part of the
“Olav” that those in charge of
the “Montealm” ought to have
recognized sooner than they did
the dangér created by the bad
navigation of the “Olav” and by
@ timely reversal of the “Mont-
calm’s” engines ought to have
averted it. ,
In considering this question it
is necessary to bear in mind that
.the onus of proving the alleged
negligence rests on the “Olav”
and that it is an onus which can
only -be . discharged by clear and
plain evidence. Very little of
the evidence adduced at the tiial
bore upon this question of the
reversal of the “Montcalm’s” en-
gines; and an examination of
what evidence there was fails to
support the charge. The nar-
rative of the collision covers only
- a few minutes of time and ac-
cording to the finding of -the
trial judge the “*Montcalm” re-
versed and went full speed
astern about one minute and a
half before the collision took
" place. That the risk of collision
had not been realized and was
not apparent before this time
seems to be clear from the evi-
"dence of the “Olav’s” navigating
officer Toft-Dahl. This witness
appears not to have-been in fear
of a collision until one minute

before the event, for it was not.

until then that he called his cap-
" tain on deck, and even after this
the “Olav” kept her speed, and
continued to keep it until the
moment of the collision. It
secems to their Lordships impos-
sible to say in the face of this

EXCHEQUER COURT REPORTS.

evidence that the captain of the
“Montcalm” was-negligent in not
realizing before he did that the
risk of collision was imminent;
and even if he can be said to have
miscalculated the time by some
few seconds the very gross negli-
gence in the navigation of the
“Olav” was well calculated to
confuse him and to cause. the
error. He was, moreover, fully
justified in expecting that the
“Olav” would realize the danger-

-ous position into which she had

brought herself and would try
to remedy it by herself revers-
ing.. :

It. is worth while to examiné

shortly ‘the grounds upon which
the judges in the Courts below
based their "judgments in so far
as they related to the alleged
negligence of the “Montcalm”.
The trial judge expresses his
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opinion that the movements of .

the “Montcalm” had been proper
from the time when the “Olav’s”
lights were first observed until
the moment - when the - “Olav”
sounded a two-blast signal for
the second time. According to
the evidence from the
calm” (which there appears no
reason to disregard) the engines
were reversed almost at once
after this signal. Yet the trial
judge after expressing his opin-

“Mont- .

ion that there had been no negli- -

gence on the part of the “Mont-
calm”™ up to this point, seems -

then to have surrendered his
judgment to the advice of the
nautical assessor who . sat with
him.and to have adopted and
given effect to an expression of
that gentleman’s opinion that the
“Montcalm” had failed to re-
verse with sufficient promptness.
That the “Montcalm” did not re-
verse in time to avoid collision
is, of course, true, but-the learn-
cd judge seems to have thought
that this bare fact was equiv-
alent to proof of negligence.
was not so. It was consistent
with proper care in the naviga-

It

tion of the ship, and in any event -

it fell very far short of proof of
negligence. Turning then to the
judgments of the learned judges
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in the Court of Appeal it will
be found that the Chief Justice
was not satisfied with the judg-
ment of the Court of first in-
stance and yet because of the im-
perfect evidence he felt himself
unable to interfere with it. It
can scarcely be said that this
amounts to an expression of
opinion that the “Montcalm” had
been guilty of negligence. The
next judge (Davies, J.) after an
examination of the evidence came
to the conclusion that no blame
attached to the “Montealm”.
The third judge (Idington, J.)
made no reference to the ques-
tion of the failure of the “Mont-
calm” to reverse earlier than she
did. He appears to have been
of opinion that the “Montcalm’s”
navigation was wrong from the
first and he came to the conclu-
sion that she was alone to blame.

. The advisers of the “Olav” do

not seem to have concurred with
this opinion for they had not the
courage to attempt to support it
at their Lordships’ Bar. The
fourth judge (Duff, J.) contents
himseif with saying that he con-
curs in the dismissal of both ap-

[VOL. XIX.’

peals. The last and fifth judge
{Anglin, J.) mentions the allega-
tion of negligence on the part of
the “Montcaim” in not sooner re-
versing, and says that there was
an implied duty on her part to
reverse when the “Olav’s” second
signal was given, The answer,
however, to this observation
seems to be that in truth this
was when she did reverse,

Neither in the evidence nor In
the judgments in either Court
below are their Lordships able
to find satisfactory ground for .
saying that the “Montcalm” was
guilty of any negligence what-
ever contributing to the disaster.
They think that the right view of
the matter was taken by Davies,
J., and that accordingly these
appeals ought to be allowed and
with costs here and below. They
will humbly advise His Majesty
accordingly.

Solicitors for owner of “Mont-
calm” — Maredith, MacPherson
Hague & Holden.

Solicitors for owners of “Kron-
pring Olav’—DBrown, Montgom-
ery & McMichael.
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NOVA ScoTia A_'DMIRALTY DisTtrIOT.

| THE SOUTHDRN SALVAGE COMPANY LTD.,

PLAINTIFF s
AND

-~

THE SHIP “REG[N” AND "FREIGHT,
DEFENDANT

C’ollmow—Rule 16 of Reyulatwm for avoiding collisions at Sea.

At about 9 o’clock a.m. on June 15, 1917, a collision occurred at
the entrance to Halifax Harbour between the ship “Deliverance”
and the defendant ship “Regin” in a dense fog. The “Deliverance”
was yoked up to the S.S. “Belaine” and was outward bound engaged
in mine sweeping in the Harbour, and the “Regin” was coming in.

Held, that in as much as the “Deliverance” admittedly heard .

the fog signals of the “Regin” well forward of her beam and still
kept on at her speed into the fog, she violated the provisions of
Article 16 of the rules of the road and was at fault.

2. That such fault was the proximate cause of thé collision and
she was wholly to blame therefor.

THIS is an action taken by the owners of the

‘““‘Deliverance’’ against the ‘‘Regin’’ for damages

to the former alleged to.be due to improper naviga-
tion of the “Regm” and to its neghgenee. '

The plamtlffs in their Preliminary Act declare
they took the following measures to avoid accident:

The course of the ‘“Regin’’ when first seen appeared

as if she were attempting to cross the bows of the
‘‘Deliverance’’ and the engines of the ‘‘Deliverance’’
were ordered full speed astern. Immediately there-
after when it appeared that the ‘‘Regin’’ might pass
astern, the engines were ordered full speed ahead.
These orders were given in such -quick succession

ReronteER’s Note.—Since going to print the judgment in the Su-
preme Court has been rendered allowing the appeal with costs to

the extent of declaring the ships equally liable for the collision, No'

costs in court below.
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that the speed of the ‘‘Deliverance’’ was not affect-
ed. The ‘“Regin’’ on the other hand, violated Ar-
ticle 13 in that she neglected the international sig-
nals; the ““Deliverance’”’ was mine sweeping and
carried the cones, flags, and balls, authorized by the
regulations made in that regard; and Article 15 (e)
in that she disregarded the signals of the ‘“Deliver-
ance’’ that she was unable to manoeuvre and ran

- into the ‘“Deliverance’’ in foggy weather; and that

she came up Halifax Harbour in foggy weather at a
high rate of speed; and also Article 16, Article 19,
Axticle 23, Article 28 in that changing her course to
starboard she did not indicate by her whistle that
she was so doing ; and Article 29; and no lookout was

. maintained.

Defendant in its Preliminary Aect at No. 12 says:
in answer to question ‘‘The measures which were
““taken, and when, to avoid the collision’’; having
heard, apparently forward of her beam, fog signals
of several vessels, the positions of which were not
ascertained, the engines were stopped. Shortly
after the ‘‘Deliverance’’ was first seen through the
fog, there being then danger of collision, not ap-
parently avoidable by the action of the ‘‘Deliver-
ance’’ alone, the engines were put full speed astern
and the helm put hard aport. The signals prescribed
by the Regulations were duly sounded at proper in-
tervals on the steam whistle of the ‘*Regin’’, to wit:
prolonged blasts at intervals of not more than two
minutes. :

And at 14 says that ‘‘the ‘Deliverance’ was at
“‘fault because (a) the ‘Deliverance’ and ‘Regin’
“‘were crossing ships within the meaning of article
“‘19 of the Regulations for preventing collisions at
‘‘sea, and the ‘Deliverance’, having the ‘Regin’ on
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“her own starboard side should have kept out of the 1918

N

“‘way of the ‘Regin’, shoﬁld have avoided erossing “5E SouriEex

““ahead of the ‘Regin’ and should have slackened __ ‘s _
“‘her speed or stopped and reversed.’’. , ZRE::

~ (b) ““The ‘Deliverance’ being bound to keep out of Gounsel.

‘‘of the way improperly starboarded her helm when
“‘“in’sight of the ‘Regin’, thereby directing her COUTSe

across the bow of the ‘Regm’ ”

‘The case came on for trial before the Honourable
Mr. Justice Drysdale, at Halifax, on June 28 1917,
and November 8, 1917.

H. Mellish, K.C,, for plaintiff.

W. A. Henry, K.C., for defendant.

The plaintiff alleged the oceupation of ‘‘Deliver-
ance’’ at the time; how mine sweeping is done; that N
the cable connecting the ships has the effect of turn- :
ing the ship’s head towards her companion ship.

The object of this sweeping was to secure any mines
planted by enemy mine layers. ,

That the ‘“Deliverance’ carried all s1gnals re-

quired by the Admiralty to show the ship’s occupa.- o
tion, and that she is not under command. S

The defendant, they admit, gave the required fog |
signals, but they claim she maintained full speed of
8 or 9 knots and did not stop her engines when she
heard the signals from the ‘‘Deliverance’’.

They moreover argue that the ¢“Deliverance’’
being engaged in the special work of mine sweeping
 with consequent inability to manoeuvre, she had
special privileges, and was not obliged to stop her .
engines. o

Defendant alleges the general facts above given,
and that the “‘Deliverance’’ was going at full speed
" and maintained the .same until' immediately before
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. collision. He claims that she violated articles 16, 19,

22 and 23. These articles are printed below for
ready reference as well as 13, 15E.

They moreover allege that if the ‘‘Deliverance”
had reduced speed earlier, the ships eould have lo-
cated each other in the fog and passed in safety;
that defendant gave the fog signals, which were
heard by the ¢‘Deliverance’’; that she reduced speed,
having stopped her engines five minutes before see-
ing the ‘‘Deliverance’’, and having reversed them
three minutes before collision.

That the ships were crossing ships within the
meaning of article 19 and it was the duty of the
“Deliverance’’ to keep out of the way. Knowing
that she was part of a cumbersome aggregation of
apparatus occupying a front of 400 yards it was all
the more incumbent upon her to navigate with ex-
ceeding caution, especially if, as it would appear
was the case, it was desirable to keep vessels from
passing over the wire. The officer on her bridge
knows for twelve minutes that a steamship is ahead
in the fog in such a position that if she is on the

proper course up the Harbour, she is either dead

ahead or she is going to eross his course at a fine
angle, and that ordinary prudence, to say nothing

‘of the Regulations, would dictate cautious naviga-

“tion until the position and course of the approach-

ing steamship are ascertained. That the ‘‘Deliver-
ance’’ had the ‘““Regin’’ on her own starboard side.

A collision being imminent unless the “Regiﬁ”
took some action to prevent it, the ‘‘Regin’’ was not
bound to keep her course and speed under article
21, but was justified (under the Note to that artiele)
in the measures she took to avoid collision.
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Fmdmg that the ¢¢ Dehverance” was going to port 018
so as to cross her bows it is seen that if she keeps Ta® SouTaEeN
her course and speed, the ‘‘Regin’’ Wﬂlvcut into her .s Lgc .
about amidships, and not having room to go to star- ~, — m’
board and clear her, the engines are reversed and o°f Younsel
the helm put hard-a-starboard to bring the courses
more nearly parallel. ‘This manoeuvre was frust-
rated by the ‘“Deliverance’’ porting Just before the

collision. '

It is not pretended that the marks carried by the
“Deliverance’’ were authorized by the International |
Regulations, and no knowledge of them was brought
home to the Master of the ‘‘Regin’’. No satisfactory
authority for exibiting the marks was established.

Some person, supposed to be a British Naval In-

structor, gave what were apparéntly verbal instruc-

tions to some person- unknown, who, presumably,

passed them on by word of mouth to Captain Bran-

nen. There is ho pretence that these marks were

notified to foreign Governments or that Norwegian

ship masters, for instance, were bound to know them.,

- The Judge’s reasons for judgment are very short,

but .he apparently found that the ‘‘Regin’’ stopped

- and reversed engines as stated by her and that the
“‘Deliverance’’ notwithstanding that sheé admitted
_hearing-the fog signals, did not slacken speed nor
reverse her engines, and that she violated rule 16 .
of the rules of the Road to avoid collisions at sea
and that this act was, the proximate cause of the
collision. : 4

Dryspare, L.J.A. (November 30, 1918), dehvered
judgment :

In this case the Defendant Shlp cut down and sank
the ‘“‘Deliverance’’, a -mine sweeper, off Chebucto
Head. ‘
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ae1s The ‘“‘Deliverance’’ was, at the time, yoked up to
TaE SoummeN the ‘‘Belaine’’ mine sweeping, and was going out in
ss. L:::Gm a dense .fo_g; the ‘‘Regin’’, a Norwegian steamer,

Ressomstor WS COMINg in.

Judgment. T think the ‘‘Deliverance’’ admittedly heard the
fog signals of the ‘‘Regin’’ apparently well forward
of the beam of the ‘“‘Deliverance’’, and when she so
heard such signals should have stopped her engines.
This she did not do, but kept on at her speed into .
the fog. '

I am compelled to conclude that the ‘‘Deliverance’’
was in fault in directly violating article 1t of the
 Rules of the Road, and I also think that such viola-
tion was the proximate cause of the collision.
I find the ‘‘Deliverance’’ solely to blame for the
collision and there will be a decree accordingly.

Judgment accordingly.

Solicitor for plaintiff: W. H. Fulton, K.C.
Solicitor for defendant: W. A. Henry, K.C.
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Nova Scoria ApMIRALTY DISTRICT. D2
. March 29.
HANS JACOBSEN, - — .  —
. ' - PLAINTIFF
Vv: |

THE SHIP “FORT MORGAN”

DEFENDANT.

- Contract of Hire—Law of the Flag—Improper Discharge—Nor-
wegian Maritime Code; Admiralty Act 1861, Sec. 10 and sections
9 and 12.

Held:—1. That section 10 of the Admiralty Court Act, 24 Vict.

(Imp.) 1861, which extend$ the jurisdiction to “any claim by a sea-

* man of any ship” permits the application by the court of the law of
the Country of the litigants.

9. That a contract or engagément between a Norwegian owner and
a Norwegian master, for services to be rendered ‘orr a Norwegian
ship, registered in Norway, although verbally made in New York,
U. S. A, is governed by the law of Norway. .

3. That where a change in destination of a wship- is made, the
crew can legally refusé to continue on terms of existing contract.

4. That in such event, where.the new terms asked are not ac-
cepted by the owner, members of the crew are entitled to legal
notice before being discharged. '

This case has been appealed to the Supreme Court of Canada, and
is still pending.

THIS 1s an action by the master of- S.S. “‘Fort |
Morgan’’ for back salary due at date of discharge
and damages for Wrongful dismissal.

The plaintiff claimed that he left NeW York in
July, 1918, under orders from his owners to proceed
to Halifax, N.S., and thence to the West Indies. At
that time his remiuneration was fixed at $343.75 per -
month. The vessel arrwed in Halifax and offers of -
charters to the West Indies were made and declined.

On August'8 the owners notified the plaintiff that
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the vessel was to proeeed to St. John’s, Newfound-
land, and there to load a cargo for Italy or Greece.
The Master declined to go into the war zone unless
his salary was raised to an amount greater than the
wages of the Chief Engineer. The owners refused
to give the Master what he asked, and sent a new
Master and crew, upon whose arrival on August 24,
the Master left the ship and returned to New York
and rendered his account to the owners. And it is
for the balance of his account, plus three months’
wages and the cost of his return to Norway, thai
this action is brought.

The defendant claimed that the plaintiff was the
Master of the ship ‘“Fort Morgan’’ from January,
1918, to a date between August 15 and Aungust 30,
1918. His contract was a verbal one made with
Frederic Anderson, the ship’s agent in New York.

In the latter part of July, 1918, the ship reached
Halifax; and about August 6, 1918, plaintiff re-
ceived a charter-party from Anderson in New York.
This charter-party was from St. John’s Newfound-
land, to Italy or Greece with a cargo of fish. The
crew except a sailor, two mates, the chief engineer
and plaintiff refused to go. The master reported to
Anderson that he wanted $450.00 but not less than
the engineer. Anderson refused to pay $450,00, but
however, he sent a schedule of wages shewing an in-
crease to plaintiff for the transatlantic voyage.

Anderson offered the master $400.00. He had been
receiving $343.75 per month; a new crew was put
on the vessel as plaintiff refused to sail without

" $450.00 a month, and plaintiff left the boat.

Plaintiff is a Norwegian; and the defendant ship
is registered at Grimstadt, Norway.
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The case came on for hearmg at Hahfa.x on the
days of 1919,

Mr. Perkins, counsel for plaintiff argued that

(a). The plaintiff-was wrongfully dismissed; and

(b) that the Norwegian Law should be applied in
determining the Master’s rights to recover, the en-
gagement having been made by a Norwegian owner
with a Norwegian.Master for service on board a
Norwegian ship, and the parties evidently intending
that the contract should so be governed.

Primd facie the law of the flag governs.” |

The extension of the application of foreign or

municipal law may be attributed to The Admiralty
- Court Act 1861 (24 Viet. Cap. 10), Section 10 -of
which extends the jurisdiction of the Admiralty

Court to ‘‘any claim by a seaman of any ship’’.
That section 10 is intended to embrace the claim of
a seaman of a foreign ship is evident from the use
of the words-‘‘any British ship’’ in Sections 9 and

12. . ' o : '
- If the Court has jurisdiction to entertain the claim
of a seaman of a foreign ship, which may involve
- questions of right, as well as of remedy, it can hard-
ly be contended that the Court may not apply the
law by which the parties intended those questlons
to be determined.

The lex fori is in favor. of plaintiff.

The plaintiff was engaged for a voyage to Hali-
" fax and thence to the West Indies; before the voy-

age was half performed his engagement was altered
and he was ordered to the war zomne.

That the proposed engagement was of a different
character from the original arrangement may be in-

ferred from the fact that all on board, including the
Master and Chief Engineer, were offered a higher
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1919 wage to go into the war zone. The Master cannot

e

Jacans~  be charged with a breach of contract in refusing to
3 %R-Zi:gg proceed on the new voyage and if he was not guilty
Avgrmant of a breach of contract in so refusing it follows that
- of Gomnsel.  the alteration in the engagement constituted a
breach of contract by the defendant; and when the
defendant sent a new Master it was tantamount to
dismissing the plaintiff. As the Master was ready
and willing to earry out the original engagement
made by the defendant with him, such dismissal was
without cause.

The discharge of the Master was also wrongful
because it was in breach of the owner’s agreement
that the Master’s wages should be more than those
of any other member of the crew.

Another ground for holding that the Master’s dis-
charge was wrongful is to be found in the defend-
ant’s admission that the Master’s engagement was
a monthly one.

And the notice that another crew would be sent
was given to the Master after August 16 and the
Captain replacing him arrived on August 24, so that
he had less than three weeks’ notice. .

English common law gives seamen improperly dis-
missed the same redress as does the Norwegian
statutory law; and damages are given in the Ad-
miralty Court for wrongful discharge. o

English common law is also the same, as to the
right to passage money in case of wrongful dismis-
sal, as the Norwegian statutory law. “

The Admiralty Court has always exercised a pa-
ternal jurisdiction in favor of seamen and it should
weigh with the Court that if the plaintiff is refused
redress here and driven to apply to his own Court
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in Norway, he will lose the benefit of the lien which . 1212

is given to him by the arrest in this action.. - jalas
. P . .
My. Butler, counsel for the defendant, argued:  $3,:Four

(a) that plaintiff was not wrongfully dismissed, Argument,
(b) that the Court cannot -enforce or give effect '
toa regulatlon or statute of Norway.

There was only one conversation between plamtlff
and Anderson at Whlch the terms of the contract.
were discussed. '

Anderson and Jacobsen agree that the hiring was
at so much a month and the engagement was- there-
fore monthly. ‘

. The captain was aware that another crew was be-
ing sent. It is stated by Jacobsen in his evidence
that Anderson paid the engineer $400 00 but the
engineer Jacobsen refers to is the man who finally’
sailed and who came with the new crew after the
Master’s refusal to go for less than $450.00.

It is submitted that the Master, having left during -
the month is not entitled to any wages for the part
of the month he worked. -

It is suggested that the Master was to go to the
West Indies on arrival at Halifax, but any such
agreement was a bare promise on Anderson’s part.
It is evident Anderson did not know where the ship
. was going when she left New York for Halifax. The o/
agents’ offer to raise the wages on the voyage to
Italy was gratuitous. From the nature of the em-
ployment, the fact that the defendant was a ship
- able to go anywhere, that the Master knew there was
a war when he engaged, the Master was not justified
in refusing to sail as other vessels did, but he was
bound to finish his month and give reasonable notice
to his employer. It was his own wrengful act that
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terminated the engagement and he cannot take ad-
vantage of it.

The law under which plaintiff claims to be entitled
to recover is a Norwegian statute or regulation.
There is no evidence that there is an action under
Norwegian law analogous to the common law action
of damages for wrongful dismissal; nor does the
plaintiff pretend to claim damages for wrongful dis-
missal at common law. A great deal of stress is laid
by plaintiff on the right of a foreign Master to
recover damages for wrongful dismissal in an action
founded on English law in the Admiralty Court
where the breach occurs in the jurisdiction. Defend-
ant does not deny this; but plaintiff’s action is for
compensation only under the Norwegian statute.

Municipal regulations or statutes of a foreign
country are not enforced by English Courts. This is
not such a matter as is incidental to the rights of
parties under English law where foreign evidence
(e.g., of the legality of a marriage ceremony) might
be required ; but it is an effort to directly enforce the
foreign law and found the jurisdiction of the Court
thereon.

The right to obtain the compensation defendant
claims is acquired under Norwegian law not under
Canadian law. If this regulation were part of the
contract there might be another result. '

There is no serious dispute on the facts which are
contained in the above summary and in the following
arguments. The Judge found that plaintiff was dis-
charged without notice and that he would be entitled
to compensation for such damage, and he referred
the matter to the Registrar to fix the amount due.

The Sections of the Norwegian Maritime Code
are printed herein and are as follows:—




VOL.XIX.] EXCHEQUER COURT REPORTS.

““63. If a. Master is dismissed on account of in-
‘‘capability, fraud, or negligence or carelessness
“‘while in the service of the ship, he shall only be
‘“‘entitled to wages up to the time of his dismissal.”

““The same rule shall apply if he is dismissed be-

‘‘cause the voyage is given up, or not _chtinued, oT
“‘put off for a long time on account of war, blockade,

‘‘embargo, prohibition of imports or exports, deten-

“tlon by 1ce, or damage which unfits the ship for
‘““yoyage.’’ .

“If the ship is wrecked, condemned captured or’
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“‘condemned as a prize, or taken by pirates, the ser- .

‘“‘viece of the Master, and, consequently, his right to
‘‘further wages, shall cease. In the case of a casu-
¢‘ality having occurred he must, however, remain on
" ¢‘the spot until the affairs of the ship and the cargo
‘“‘have been settled, but he is entitled to reasonable
‘‘compensation for the time thus passed.””

64, Tf a Master is dismissed on account of illness, |
“‘or injuries, which incapacitate him from command-

“‘ing the ship, he shall be entitled to Wa,ges up to the
“‘date of his dlsmlssal ” '

“If, during his service on board the sh1p the Mas-
‘‘ter has, through no fault of his own, contracted an
“‘illness, or been injured, the owners shall pay the

“‘expenses of his medical treatment and attendanece

““also after his dismissal, but not for more than 4
‘‘weeks after the date of his dismissal when such
“takes place in N01way, or at a place in a forelgn

‘‘country where, according to the agreement, he was' |

‘‘to leave the ship, but until 12- weeks after the said
‘‘date when the agreement is otherwise.”’

““65. When the Master is dismissed under any
“‘other circumstances than those referred to in 63

ent
ounsel.
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‘‘and 64, he shall be entitled to the whole amount of
““the wages for which he has stipulated. If not en-
‘““gaged for any fixed term he shall receive, besides
‘“‘his wages for the time during which he has served
*‘on board, the following additional wages:

‘“‘For one month, if he is dismissed in a Norwegian
‘‘port at any other time than that when, according
“to S. 62, he is himself entitled to leave the Shlp, or

‘in a Baltic or North Sea port;

‘““‘For two months when dlsmlssed in any other

““port in Europe, and

““For thrée months, when dismissed in a port out
‘‘of Europe; Mediterranean ports or ports on the
‘‘Black Sea and the Sea of Azov heing, however, in
‘“‘this respect, considered as European ports.

‘‘The same rule shall apply when the Master
““leaves on account of the ship having lost its right
“‘to carry the Norwegian flag.”

66. When, in the case referred to in 65, the ser-
‘‘vice of the Master is terminated at any other place
‘‘than that agreed to or assumed by the terms of the
‘‘contract, he is entitled to demand compensation
‘‘from the owmers for his travelling expenses, in-
‘‘cluding subsistence money, to the place at which
‘‘he was engaged if in Norway, but otherwise, to that
““port to which the ship belongs. The same rule
‘‘shall apply when in the cases referred to in the
‘““second section of 63, the Master is dismissed in a

““foreign country, or left behind abroad on account

““of illness, provided the owners are bound, accord-
“‘ing to 64, to pay for his care and maintenance.?”’

This law was proved by the testimony of the Nor-
wegian Consul General of the United States, refer-
ring to a book containing the same. |
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Dryspare, L.J.A. (No date), gave deCISIOIl as fol
lows :—

The plaintiff, master of defendant ship, came to
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Halifax with a view to a West India charter re a geasons for

salary pf $343.75 per month. After remaining here
the owners chartered the ship for the war zone and

offered the captain and crew an increase of wages.

Judgment.

provided they agreed to go to Italy. The_‘plainti_ffﬁ

refused the wages and was discharged here without
notice. Under the English law the plaintiff would
be entitled to compensation for such damages.

The plaintiff is a Norwegian and the defendant

- ship is owned by a Norwegian and registered in Nor-

way, and T think such compensation should be fixed

by analogy to the Norwegian Maritime Code.-
" In the event of a discharge under the circum-

stances here, such code fixes the compensation at .

three months’ salary and the price of transport to
Norway. This the plaintiff is entitled to, and I refer
the account to the Reglstrar to be made up on thls
basrs

DRYSDALE L. J A, (Ma,rch 29, 1919), dehvered

final judgment as follows —

On March 29, 1919, before the I-Ionorable Mr. Jus-

tice Drysdale, Local Judge in Admiralty.’

The Judge, having heard the parties and their '
counsel, pronounced in favor of the plaintiff’s claim, -

and condemned the ship ‘‘Fort Morgan’’ and her

owner and their bail in the amount to be found due -

to the plaintiff, and he ordered that an- account
should be taken and referred the same to the
Registrar to repert the amount due, and  the
Registrar having reported the sum of $1,888.85 to be
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due to the plaintiff, and the said report having been
filed herein on March 9, 1919.

The Judge now in application of the plamt1ff
pronounced in favor of the plaintiff’s claim for the
sald sum of $1,888.85 and costs, including the costs
of the reference, and condemned the ship and her
owner and his bail in the said sum of $1,888.85 and
the said costs to be taxed.

Judgment accordingly.

Solicitor for plaintiff: W. H. Fulton, K .O._
Solicitor for defendant: W. L. Hall, K.C.
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In Tae ExcrequEr Courr or CANADA.

. HIS MAJESTY THE KING, ox THE INFORMATION
‘ OF THE ATTORNEY-GENERAL OF CANADA, -

)

PrAINTIFF;

AND

JOSEPH A. BARRETT, GEORGE T. BARRETT

axp ERNEST M. BARRETT BY INFORMATION, AND

ROBERT NICHOLAS SLATER ax» SIR
ARTHUR PERCY SHERWOOD, Exrcurors or

THE KESTATE oF EsTHER SLATER BY ORDER OF THIS

ExcrEqUER CoUrt. _
DEFENDANTS.

Expropriation—Valuation of Right of Way—Common Lane—Damage
-and Depreciation due to severance.

- Held: 1. That the rights of the owners of the. “fee” in a-piece
of land between two properties, used as a lane way, and over which

the neighbor has an absolute right of way, is in effect only a right

of way, and no more valuable than the rights of the owner of the
right of way, and will be valued as such.

2, (a) That the value to be paid for in expropriation is the value
to the owner as it existed at the date of taking, and net the value
to the taker.

(b) That the value to the owner consists in all advantages
the land possesses, to be determined as. at the time of taking.

. 8. Between the westerly line of the expropriated property, and
the buildings on the land adjoining, which buildings and land are
also the property of the defendants, there is a strip of land, 10 feet
wide, left vacant.

Held, that in as much as, when the property comes into the
market, the buildings, now very old, will have to be torn down, (if it
is to be used in any practical manner) and the ten feet can be sold
with the rest, no damage or depreciation is suffered by reason of the
severance of the ten feet and of their being left vacant.

This case has been appealed to the Supreme Court and is still

pending, -
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T HIS is an information exhibited by the Attorney-
General of Canada for the expropriation of lands in
the city of Ottawa, to be used as a site for the Public
Building now known as the Hunter Building.

N. G. Larmonth, for plaintiff. .

R. G. Code, K.C., for defendants.

The action came on for trial, at Ottawa, before the
Honourabhle Sir Walter Cassels on February 4, 5 and
6, 1919. |

On February 7, 1918, notice of expropriating cer-
tain properties in the City of Ottawa to become the
site of a departmental building (now known as the
Hunter Building) was registered in the Registry

. Office for the Registry Division of the City of

Ottawa.

The property expropriated comprised Lots Nos.
11, 12 and 13 on the north side of Albert Street, Lot
No. 11 and the westerly half of Lot No. 12 on the
south side of Queen Street in the City of Ottawa.

The property in question in this appeal is a por-
tion of Lot No. 11 on the north side of Albert Street,
namely, the westerly twenty feet eleven and one-
twenty-fourth inches. The easterly nine feet of the
defendants’ land was subject to a right of way in
common to the respective owners of the land held by
the defendants and the Loyal Orange Lodge, who
were the owners of the remainder of said Lot No. 11.
The fee in this nine-foot right of way was vested in
the defendants subject to the rights of the Loyal
Orange Lodge. On the defendants’ land there was
situate a house and this house was partly on the land
of the defendants in question in this case, and partly
on the adjoining Lot No. 10 on the north side of
Albert Street, which was also owned by the de-
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'fendants. The dividing line between Lots Nos. 10

and 11 practically divided the house in question in
half, approximately ten feet five inches of the house
extending over on to said Lot No. 10. An Informa-
_tion on behalf of His Majesty The King was filed in
the Exchequer Court of Canada on October 18, 1918,
claiming that the lands of the defendants should be
declared vested in His Majesty The King and the
amount of compensation to be paid to the de-
fendants declared by the said Exchequer Court of

" Canada. An application was made at the trial to

add as parties the Executors of the Estate of Esther
Slater, who held a mortgage on the property owned

by the defendants. At a later date, namely, April

17, 1919, an Order was made by His Lordship, Mr.
Justice Cassels, directing that Robert N, Slater and
Sir A. Percy Sherwood, Executors of the Estate of
Esther Slater, deceased, be added as defendants in
this action.

The Court allowed the sum of $9,264. 85 to wit:—

Full value of house ................. $2,500.00
Right of way, $100 per foot .......... 900.00
Balance of lot, 11 feet 11 1-24 inches at

$400 per foot ................. L. 4,768.05 .
Allowance for damage to party wall. . 280.00

: $8,448.05

10 per cent. on $8,168.05............. 816.80

$9 264.85

Plaintiff artrued as to right of way that the de-
fendants are the owners of the fee in the nine-foot

right of way, being the easterly nine feet of the de- .

fendants’ land, and the adjoining owners, the Loyal
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Orange Lodge, have an absolute right of way with
the defendants over the said easterly nine feet. This
virtually makes the said right of way of no more
value to the defendants than to the adjoining owners
(The Loyal Orange Lodge).

That no evidence had been submitted on behalf of
the defendants to show that the right of way in ques-
tion had any connection whatever or served any pur-
pose for the benefit of the adjoining Lot No. 10,
owned by the defendants. Therefore the right of
way can only be considered as being a benefit to the
property of the Loyal Orange Lodge, and to the
small portion of Lot 11 owned by the defendants.

The compensation due to Barretts for the right
of way is the value to Barret as it existed at the date
of the expropriation.

As regards the injurious affection to 10 feet 5
inches of land adjoining lands expropriated, no
damage can result to the adjoining property owned
by the Barretts. The Barretts are the owners of Lot
No. 10, which was not expropriated by the Crown,
and on Lot 10 stood what were formerly residences
with an extension built out to the street line, and the
whole place used as an automobile supply place.
The Barretts were also the owners of the westerly
twenty feet eleven and one-twenty-fourth inches of
Lot No. 11 expropriated by the Crown immediately
east of Lot No. 10, and as shown by the evidence,
there was a house constructed on this portion of
Lot 11 some distance back from the street and ten
feet five inches of this house extended over on to
Lot No. 10. The Crown expropriated Lot No. 11,
with the result that the house, which was constructed
on a portion of both lots, Nos. 10 and 11, would be
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cut in half, and it is admitted that the Crown would

have to pay the full value of this house. Lot No. 10
was not -expropriated, and the buildings standing
entirely upon that lot were not interfered with by
the expropriation.

Defendants argued that, as to the lane way this
easement and license gives no rights whatever to the
owner or owners of the dominant temement. other

than a right-of-way over the land for the purposes

of access to such dominant tenement, together with

such incidental rights as may be reasonably neces-

sary, as entry to make repairs for the due enjoyment
of the easement. This easement and license is by
‘the grant restricted, leaving ‘the owner of the
servient tenement free to make all other possible
uses of the land which, in the exercise thereof, do not

interfere with the right of entry to the lands of the
dominant tenement by the lane thus provided-and it |
follows that defendants as ownexrs of the fee simple -

could excavate a subway or cellar under the right-of-
way and use the same for their purposes, and this
being done, as it could readily be done, so as not to
interfere with the free passage of the owners ‘of the
dominant tenement over the right-of-way, defend-
ants would be acting within their rights and could
not be enjoined.

Likewise, defendants could not be enjoinéd from

building over the right-of-way, so long as the reason-
able enjoyment thereof by the owners of the ease-
ment was undisturbed. Building contractors in

these days of steel construction, it is submitted, -

would find little difficulty in bridging the 9 feet over
the right-of-way and using the-space above as a

f
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portion of any structure erected on the adjoining
lands of the defendants.

That weight should also be given the fact, as
adduced in evidence, that defendants during all the
vears while the easement has been in existence paid
all carrying charges, taxes, local improvements, ete.,
and as a consequence in the opinion of the witnesses
the value as found should be in the proportion of
$100.00 to the Orange Lodge and $300.00 to de-
fendants.

Then as to damages for severance and injurious
affection to 10" 5” left vacant by reason of the re-
moval of the buildings. It is argued that the injury,
by reason of this narrow strip left vacant, is very
serious because it is too narrow to be useful for
commercial purposes or any purpose.

That the building adjoining is permanent and
suitable to the location for some years at least. The
main and rear buildings were built when solidity of
foundations and walls were features of construction,
thus rendering the premises with the new erection,
in front extending towards the street line quite suit-
able for its present purposes as a shop and factory
for automobile supplies and repairs thereto.

Five cases were tried together and therefore the
reasons for judgment handed down affecting all
cases is printed here as follows:

Cassers, J. (March 17, 1919) delivered judgment.

These five cases relating to properties expropriat-
ed on Queen Street, Albert Street and O’Connor
Street in the City of Ottawa for the site of the new
Government buildings erected on the premises, were
tried before me on February 4, 1919, and subsequent
days. ‘
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In nohe of the cases had the Crown made a tender-

of any-particular sum which they were willing te
pay, but the matter was left to the Exchequer Court
to arrive at the compensation which should be paid
by the Government. I objected to this course of

procedure. The Expropriation Aet requires the’

Crown to state in the Information the sums of

money which they were willing to pay to the owner

-whose land was being taken. Subsequently each In-
formation was amended, stating the specific sum
which the Crown was willing to pay in respect of the
particular property in question.
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At the opening of the cases I suggested that as

most of the lands were in the same locality, and to
a certain extent form part of the one block, that

evidence applicable to all the cases should be taken,

Counsel for the various parties being at liberty to
cross-examine wany. particalar witness, and then

any evidence was solely applicable to omne case .

should be taken separately in connection withthat'
~ case. Counsel did not see their way-to adopt my.

suggestion. However, later on as the evidence
~ developed and the various Counsel thought that the

evidence in the first case mwht assist their clients,

they one and all came to my view, and it was event-

nally agreed that all the evidence taken in regard to .

any one of the five cases should be held so far as ap-
" plicable as if given in each of the cases. This has
had the result of shortening the trials. I propose to
deal with each case separately

Before, however, passing on each case separately I
may say that it is difficult to arrive at a satisfactory
conclusion by reason of the fact that sinee the be-
ginning of the war in August, 1914, there have been
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no sales of land in this particular neighborhood
which would forn: an aceurate guide in arriving at a
satisfactory conclusion. The experts, however. have
given their views, and they are a class of experts
upon whose testimony I think reliance can be placed,
although there may be a difference of opinion as to
their method of arriving at their ideas of value.

Nichols, in his valuable book on Ewminent Domain,
states as follows: Second Ed. Vol. 1, p: 663:

‘“The productive value of land, or the value of the
“‘land to its owner based on the income he is able to
“derive from his use of it is not the measure of
‘‘compensation and is not material except so far as
““it throws light upon the market value. In other
““words, what is sometimes called the value in use
“‘1s everywhere 1'ep11diafed as the test.””-

In the cases before me, in many instances, the
lands are valued at figures which, if the land is to be
made available to realize a satisfactory return, the

~ buildings thereon would have no market value, as

clearly if the land were to be utilized these buildings
would have to be torn down in order to give place to
a building suitable to the site. This applies to some
of the properties in question. At the same time, to
some extent, the rentals received from the buildings
are of value as assisting the owners in carrying the
properties, such as the payment of taxes, etec. In
most of the cases the value will he what might be
termed a demolition value. It would be manifestly
unfair to allow the owner of the land a price for the
land which could only be obtained if the owner con-
templated a demnolition of the existing huildings and
the erection of buildings suitable to the site from
which a proper return could he made.
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Nichols (on page 694) puts it in this-way: - 1810
““The cost of removing buildings upon land taken To=5™°
“‘for the public use is not allowed as an additional Bf:j:or
‘“element of damages, but as an effort to reduce the Judgment.
‘“damages. In the ordinary case the cost of remov- |
‘‘ing the buildings is almost if not quite equal to the .
“value of the materials, and the owner is entitled to
‘recover the full value of the buildings. He is not,
““however, entltled to have the buildings valued as
‘“they stand on the land as separate items additional
““to the market value of the land, nor on the other
. ““hand, is the condemning party entitled to have the
“‘puildings valued apart fromthe land, merely as for
‘“‘purposes of removal. The proper measure is the
‘‘market value of the land with the buildings upon
¢¢jt, and the owner therefore receives nothing for the
‘““buildings unless they increase the market value of
-“‘the land. Accordingly, evidence of the structural
~““value of the buildings is not admissible as an inde- .
‘““pendent test of value. When, however, it is shown
‘‘that the character of the buildings ix well adapted
‘“to the location, the structural cost of the buildings,
“after making proper deductions for depreciation
“by wear and tear, is a reasonable test of the ~
‘““amount by which the buildings enhance the market
‘““value of the property. - As in other cases of de-
“termlmno market value, not only the character and
“‘condition of the building, but also the uses to which
““1t might be put, are matters for consideration.”’
For these propositions, Nichols cites American
, authorities, and it seems to me that it is common
sense. I mention these remarks, as when I come to

deal with the particular cases they will be found to
be in pomt
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Nearly all the witnesses agree that in arriving at
the question of value, it must be considered that it
may take some considerable time, probably years;
before the lands in question could be utilized by the
erection of buildings suitable to the location to re-
turn revenue, and the parties to these actions must
bear in mind that any allowance made to them for
the premises expropriated is based upon a cash pur-
chase. It is needless to remark that it is surprising
how taxes and loss of interest for a vear or two
would deduet from the value.

Two of the properties in ¢uestion, namely, in the
Burns case and the Sutherland case, are properties

situate on Queen Street in the City of Ottawa. They

are between O’Connor and Bank Street, and on the
south side of Queen Street. I will deal first with the
case of The King v. Burns.

The special reasons given in this case follow :—

Cassers J. (April 26, 1919) delivered judgment.

Judgment rendered April 26, 1919. Reasons for
judgment to be attached to the reasons for Judgment
in the King v. Burns et al.

I held over the reasons for judgment in this case
by reason of the fact that the property in question
was mortgaged with other properties to Robert
Nicholas Slater, and Sir Arthur Percy Sherwood,
executors of the estate of HEsther Slater. I thought
the mortgagees should be parties defendant to these
proceedings in respect to their mortgage interest.

Since the trial the mortgagees have agreed to be
added as parties defendant and to be bound by all
the proceedings in the action, including the evidence
taken, to the same extent as if they had been origin-
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ally parties, and an order was made (a consent being
filed on April 22 instant) adding them as parties.

No tender was made by the Crown, but at the trial
they amended their petition by offering the sum of
$8,600.

The land exproprlated is property lylng im-

mediately west of the land expropriated from the .
Loyal Orange Lodge, whose property was expropri-

ated. Altogether Barretts own the fee in eleven feet
and eleven and one-twenty-fourth inches. In addi-

tion to that, they have the right to the lane om °

the east side of the property and on the
west side of the Loyal Orange Lodge. While
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techmcally the fee in this lane is in the Barretts, o

it is held in trust for the property owned by the
Loyal Orange Lodge The Barretts and the Loyal
Orange Lodge have equal rights in this lane.

I allowed to the Loyal Orange Lodge $100 for the

nine feet. I think that $400 a foot for the eleven ana .

eleven one-twenty-fourth inches would be full com-

pensation for the value of the land expropriated. T -
think that if another $100 a foot for the nine feet is -

also allowed the Barretts, it would be full.com-
penisation for the value of their intérest in this land.
In my opinion, the nine feet dedicated as a lane,

having regard to the fact that it could not be built’

upon either by the owners of the property expropri-

~ated or by the owners of the property vested in the.

Loyal Orange Lodge, is not worth at the time of the
expropriation more than $200 a foot, and if the Bar-
retts get one-half and the Loyal Orange Lodge the
.other half, 